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United States Court of Appeals for the 

District of Columbia 


Xo. 6522. I 

I 

| 

Eric Lyders, Appellant, 
vs. 

i 

! 

Harold L. Ickes, as Secretary of the Interior, et al. 


a Supreme Court of the District of Columbia. 

I 

In Equity, i 

No. 58073. | 

Eric Lyders, Plaintiff, j 

i 

vs. | 

i 

Harold L. Ickes, as Secretary of the Interior, jand Fred 
W. Johnson, as Commissioner of the General Lcjnd Office, 
Defendants. j 

United States of America, j 

District of Columbia , ss: j 

| 

Be it remembered, That in the Supreme Couft of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the ^bove-en- 
titled cause, to wit: 
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1 Bill of Complaint for Injunction . 

Filed December 14, 1934. 

In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity Xo. 58073. 

\ 

Eric Lyders, Plaintiff, 
vs. 

Harold L. Ickes, as Secretary of the Interior, and Fred 
W. Johxsox, as Commissioner of the General Land Office, 
Defendants. 

To the Supreme Court of the District of Columbia, hold¬ 
ing an Equity Court: 

The bill of complaint of Eric Lyders, plaintiff herein, 
respectfully states as follows: 

I. 

That he is a citizen of the United States and a resident 
of the City of San Francisco, in the State of California, 
and brings this suit in his own right. 

II. 

The defendant, Harold L. Ickes, is the Secretary of the 
Department of the Interior of the United States, and as such 
has charge of the administration of the laws of the United 
States relating to the public lands; and the defendant, Fred 
TT. Johnson, is the Commissioner of the General Land Office 
of the United States, the latter being one of the branches of 
said Department of the Interior, having immediate charge 
of the matter of the administration of the public lands of 
the United States, said Commissioner acting therein under 
the direction, supervision and approval of the Secretary 
of the Interior; and that each said defendant is sued in 
his official capacity as such Secretary of the Interior and 
Commissioner of the General Land Office, respec- 

2 tivelv, as hereinafter set forth. 

« 7 
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III. 


That by Act of April 5, 1872 (17 Statutes at L^irge, page 
649) for the relief of Thomas B. Valentine, assignee of 
Juan Miranda, it was provided in substance that} the claim 
of the said Thomas B. Valentine to certain lairds situate 
within the State of California known as the Rancjio Arroyo 
de San Antonio should be presented to the Ninjth Circuit 
Court of the United States; that from the decision of the 
said Court upon the said claim an appeal should be taken 
to the Supreme Court of the United States ajid that a 
decree in favor of the claim should not affect any adverse 
right or title to the lands described in said decree, but as 
provided by the said Act, 

“in lieu thereof, the claimant, or his legal representatives, 
may select, and shall be allowed, patents for ian equal 
quantity of the unoccupied and unappropriated public lands 
of the United States, not mineral, and in tracts^ not less 
than the subdivisions provided for in the United States 
Land laws, and, if unsurveyed when taken, to j conform, 
when surveyed, to the general system of the Unitpd States 
land surveys; and the Commissioner of the General Land 
Office, under the direction of the Secretary of the! Interior, 
shall be authorized to issue scrip; in legal subdivisions, to 
the said Valentine, or his legal representatives, i|i accord¬ 
ance with the provisions of this act: Provided] that no 
decree in favor of said Valentine shall be executed nor be 
of any force or effect against any person or persons; nor 
shall land scrip or patents issue as hereinbefore provided, 
unless the said Valentine shall first execute and deliver 
to the Commissioner of the General Land Office a deed 
convevimr to the United States all his right, titld and in- 
terest to the lands covered by said Miranda grant.” 


IV. 

That the said claim of Thomas B. Valentine was duly 
presented to the said Circuit Court of the United States, 
which said Court by its decree dated the 6th day of Jan¬ 
uary, 1873, allowed, approved and affirmed the said claim 
of Thomas B. Valentine, which said decree was, on the 
6th day of January, 1874, duly affirmed by the Supreme 
Court of the United States. 
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That on the 17th day of December, 1873, Thomas 
3 B. Valentine and his wife, Maria A. Valentine, duly 
conveyed to the United States of America all their 
right, title and interest in and to the said Rancho Arroyo 
de San Antonio and thereafter received from the United 
States certificates evidencing the right of Thomas B. Val¬ 
entine, or his legal representative, to select 13,316 acres 
of unoccupied and unappropriated public lands of the 
United States, not mineral. 


V. 

That on the 6th day of January, 1927, the plaintiff, Eric 
Lyders, as assignee and legal representative in interest 
of the said Thomas B. Valentine, selected under the pro¬ 
visions of the aforesaid Act of 1872 a certain tract of land 
known as Whaler Island, lving in the Pacific Ocean off the 
coast of California near Crescent City; that at the time 
of the said selection, to-wit, on the 6th day of January, 
1927, the land so selected was unsurveyed, unoccupied and 
unappropriated; public land of the United States, not min¬ 
eral in character, containing three and one-half acres or 
thereabout. 

That plaintiff, after selecting the said Whaler Island as 
aforesaid, gave notice of his said selection and paid the 
fees to the United States Land Office as required by the 
regulations of the General Land Office, as follows, to-wit: 

That he posted a notice of his said selection in the proper 
United States Land Office, to-wit, the United States Land 
Office at Sacramento, on the 6tli day of January, 1927, 
and posted a similar notice of selection on the land se¬ 
lected on the 9th dav of Januarv, 1927, and commenced 
the publication of a similar notice of selection in the news¬ 
paper published nearest to the said land on the 11th day 
of January, 1927, and on the 27th day of January, 1927, 
paid the filing fee of One Dollar ($1.00), and in every way 
plaintiff complied with the existing rules and regulations 
of the General Land Office and the Department of the In¬ 
terior in respect of such selection. 

4 VI. 

That thereafter, and on the 28th day of January, 1927, 
the President of the United States, under authority con- 
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i 
i 

tained in the Act of June 25, 1910 (36 Statute^ at Large 
847), as amended by the Act of August 24,1912 (37 Statutes 
at Large 497), withdrew the said Whaler Island from 
settlement, location, sale, entry and all forms j of appro¬ 
priation, subject to any valid existing rights jin and to 
the same, pending classification and legislation^ 

That thereafter, and on the 12th dav of February, 1927, 
the President of the United States, under authority of 
the two aforementioned acts of Congress, again! withdrew 
the said Whaler Island from settlement, location, sale, 
entry and all forms of appropriation in aid of legislation 
and in connection with the improvement of the iharbor at 
Crescent City, California. I 

That thereafter, and on the 4th day of March] 1927, the 
Congress of the United States enacted a certain l|aw known 
as Private No. 530, 69th Congress, Second Session, and 
reading as follows: 

° I 

j 

“That the Secretary of the Interior is hereby Authorized 
to issue patent to the County of Del Norte, Statb of Cali¬ 
fornia, to Whaler Island, containing about three acres, in 
Crescent City Bay, Del Norte County, California, for pur¬ 
poses of a public wharf.” 

“Sec. 2. That the Secretary of the Interior is hereby 
directed to take such action as mav be necessarvj to carrv 
out the purposes of this Act.” | 

VII. j 

That thereafter, and on the 17th day of May, 1P27, Wil¬ 
liam Spry, then Commissioner of the General Laiid Office, 
rejected plaintiff’s aforesaid selection of Whaleij* Island; 
that thereupon the plaintiff appealed to the Honorable Sec¬ 
retary of the Interior from the said decision and order 
of rejection and that the Honorable Secretary of the In¬ 
terior on the 3rd day of October, 1927, affirmed tl(ie afore¬ 
said decision by the Honorable Commissioner of f:he Gen¬ 
eral Land Office rejecting plaintiff’s aforesaid belection 
of Whaler Island; that thereafter the plaintiff moved 
5 the Honorable Secretary of the Interior fbr a re¬ 
hearing of the said matter, which motion wafc denied 
by the Honorable Secretary of the Interior on the 10th 
day of November, 1927. j 
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vm. 

That thereafter, the defendants having refused and de¬ 
clined, and still continuing to refuse and decline to give 
force and effect to the plaintiff’s rights to the aforesaid 
Whaler Island by reason of his selection thereof, and hav¬ 
ing threatened to issue patent for the said Whaler Island 
to the Countyi of Del Xorte, California, on the 15th day 
of March, 1928, the plaintiff filed in this Court his bill of 
complaint against Hubert Work, then Secretary of the In¬ 
terior, and against William Spry, then Commissioner of 
the General Land Office, said suit being numbered 48087 
on the equity docket of this Court, in which bill of com¬ 
plaint the plaintiff set forth the matters and things here¬ 
inbefore appearing, and prayed that mandatory injunc¬ 
tion might issue against said defendants, commanding and 
requiring that each of the certain rulings, holdings, and 
decisions aforesaid be vacated and set aside, and that the 
rights of the plaintiff by virtue of his selection of Whaler 
Island be recognized, respected and given their full legal 
force and effect, excluding from any and all consideration 
in determining said rights the executive orders of January 
28, 1927, and February 12, 1927, and the Act of Congress of 
March 4, 1927, referred to in the foregoing bill of com¬ 
plaint, and that said defendants and each of them might 
be enjoined from issuing and delivering patent to the said 
Whaler Island to Del Norte County, or to any person 
other than the plaintiff. And plaintiff says that thereafter 
the said defendants filed a motion to dismiss said bill of 
complaint for injunction, and the said cause came on for 
hearing upon said motion to dismiss and was argued 
6 by counsel, whereupon, this Court, holding an equity 
court, on the 30th day of April, 1928, entered a final 
decree awarding injunction, in the words and figures fol¬ 
lowing, to-wit: 


“This cause having come on to be heard on the motion 
of the defendants to dismiss the bill of complaint herein 
filed, and having been argued by counsel, and the Court 
having been fully advised in the premises, it is, by the 
Court, this 30th day of April, 1928, adjudged and ordered 
that the motion to dismiss be and the same is herebv over- 
ruled; and, the defendants electing to stand on their mo¬ 
tion to dismiss, upon further consideration thereof, it is, 
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I 


this 30th day of April, 1928, adjudged, ordered and de¬ 
creed that the defendants, as Secretary of the Ijnterior and 
as Commissioner of the General Land Office, respectively, 
their successors in office, and all persons claiiining to act 
under their authority and control, or the authoritv and 
control of either of them, be and they are hereby per¬ 
manently restrained and enjoined from cancelling or re¬ 
jecting plaintiff’s location of a tract of unsur^eyed land, 
known as Whaler Island, in the harbor of Crescent City, 
California, being approximately in Section 33|, T. 16 N. 
R. 1 W., II. M., California, known in the General Land 
Office of the United States as Sacramento 017il60, on ac¬ 
count of or by reason of any order, ruling, holding or de¬ 
cision, mentioned and complained of in the b}ll of com¬ 
plaint herein, and from issuing a patent to the said Whaler 
Island or any part thereof to the County of Del Norte, 
California, pending final determination by the defendants 
of the rights of the plaintiff to the said Island, jas prayed 


in plaintiff’s bill of complaint. 

It is further adjudged, ordered and decreed that the said 
defendants, their successors in office, and all persons acting 
under the authority or control of them, or either of them, 
in giving full legal force and effect to the plaiiitiff’s said 
selection and location of said land and in disposing thereof, 
shall exclude from consideration the executive jorders of 
January 28, 1927, and February 12, 1927, and tjhe Act of 
Congress of March 4, 1927, referred to in the plaintiff’s 
bill of complaint, all as prayed therein. 

And it is further adjudged, ordered and decreed that the 
plaintiff may have and recover his costs herein of the de¬ 
fendants, the same to be taxed bv the Clerk of t^he Court. 
(Signed) JENNINGS BAILEY, 

Justice.” 



And plaintiff says that, as appears in said decree, the 
defendants in said equity cause numbered 48087 dhly noted 
an appeal from the foregoing decree to the Coult of Ap¬ 
peals of the District of Columbia, and the same was duly 
allowed and the mandatory portion of sajd decree 
7 stayed, pending appeal, and the said appeal was 
in due course perfected. Plaintiff further $ays that 
while the cause was thus pending in the Court of Appeals 
of the District of Columbia the defendant in said cause, 
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Hubert Work, resigned as Secretary of the Interior, and 
one Koy O. West was appointed as Secretary of the In¬ 
terior in his place and stead, and plaintiff says that the 
said Roy 0. West, upon motion in that behalf made in the 
Court of Appeals, was duly substituted in said cause in 
the place and stead of the said Hubert Work. 


X. 

Plaintiff further states that briefs were filed on behalf 
of both plaintiff and defendants in said cause in the Court 
of Appeals, and said appeal was duly argued by counsel 
for all parties, whereupon, on the 4th day of November, 
1929, the Court of Appeals of the District of Columbia 
handed down its opinion affirming the aforesaid decree 
of this Court, and ordered, adjudged and decreed that the 
decree of the Supreme Court of the District of Columbia in 
said cause be affirmed with costs, and that the plaintiff 
recover against the said appellants, Roy 0. West, as Sec¬ 
retary of the Interior, and William Spry, as Commissioner 
of the General Land Office, Five Dollars for his costs 
therein expended and have execution therefor. 


XI. 

Plaintiff further states that counsel for the appellants 
and also counsel for the appellee then noticed, for the first 
time, to-wit, upon the handing down of said opinion, that 
through inadvertence the then S’ecretarv, Rav Lvman Wil- 
bur, had not been substituted as a party appellant in the 
place and stead of the aforesaid Roy 0. West, and that 
the then Commissioner, C. C. Moore, had not been substi¬ 
tuted as a party appellant in the place and stead of the 
said William Spry. Whereupon, motion for the substitu¬ 
tion of the said Ray Lyman Wilbur, in the place and stead 
of Roy 0. West, as Secretary of the Interior, and 
8 for the substitution of C. C. Moore, in the place and 
stead of William Spry, was filed by counsel of record 
for the appellants, Roy 0. West and William Spry, and on 
the 14th day of November, A. D. 1929, it was ordered by 
the Court of Appeals that Ray Lyman Wilbur, as Secre- 
tarv of the Interior, be substituted for Rov 0. West, and 
C. C. Moore, as Commissioner of the General Land Office 
be substituted for William Spry, as parties appellant in 
said cause. Plaintiff further shows that thereafter counsel 
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of record for the said Ray Lyman Wilbur and Cf. C. Moore 

filed a motion for a stay of the mandate of the Court of 

Appeals, under Rule 24 of that Court, pending application 

for certiorari to the Supreme Court of the United States. 

Plaintiff is informed and believes and therefore avers that 

the said Ray Lyman Wilbur, party appellant in said cause, 

was advised bv the Attorney General of the United States 

.* * 

that the Solicitor General had decided not to apply to the 

Supreme Court of the United States for a writ of certiorari 

in said case for the reason that said Rav Lvman Wilbur 

* * 

was not in a position to make such an application because 
no substitution of Ray Lyman Wilbur for Roy 0| West was 
made within six months of Secretary West’s jseparation 
from the office of Secretary of the Interior. Plaiptiff states 
that accordingly the mandate of the Court of Appeals af¬ 
firming the decree of this Court of April 30, 1928, supra, 
was sent down to this Court on the 3rd day of February, 
1930. 

XII. 

And plaintiff says that thereafter he requested, through 
his attorneys, that a patent for the aforesaid Whaler 
Island be issued unto him, in conformity with {he decree 
of this Court of April 30, 1928, aforesaid, as affirmed by 
the Court of Appeals of the District of Columbia, on the 
4th day of November, 1929. And plaintiff says that under 
date of December 10, 1930, he was advised by John 
9 H. Edwards, Assistant Secretary of thd Interior, 
that he had that day approved the recommendation of 
the Solicitor of the Department of the Interior tljiat the re¬ 
quest made by this plaintiff, that a patent to Whaler Island 
be issued to him in conformity with the decrees of the Courts 
of the District of Columbia, be denied, and that {his plain¬ 
tiff be advised, through his attorneys, that und^r the cir¬ 
cumstances the Department of the Interior felt ijt to be its 
duty, in accordance with the mandate contained in the Act 
of Congress approved March 4, 1927, to proceed with the 

issuance of patent to Del Norte County. | 

. 

i 

xiii. | 

That thereafter, the Department having refused and 
declined, and still continuing to refuse and declirie, to give 

2—6522 
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force and effect to the plaintiff’s rights to the aforesaid 
Whaler Island by reason of his selection thereof, and hav¬ 
ing threatened to issue patent for the said Whaler Island 
to the County of Del Norte, California, the plaintiff, on the 
31st day of December, 1930, filed in this Court his bill of 
complaint against Hay Lyman Wilbur, then Secretary of 
the Interior, and against C. C. Moore, then Commissioner 
of the General Land Office, said suit being numbered 
52277 on the equity docket of this Court, in which bill of 
complaint the plaintiff set forth the matters and things 
hereinbefore appearing, and prayed that mandatory in¬ 
junction might issue against said defendants, commanding 
and requiring that each of the certain rulings, holdings, 
and decisions aforesaid be vacated and set aside, and that 
the rights of the plaintiff by virtue of his selection of 
Whaler Island be recognized, respected and given their 
full legal force and effect, excluding from anv and all 
consideration in determining said rights the executive 
orders of January 28, 1927, and February 12, 1927, and the 
Act of Congress of March 4, 1927, referred to in the fore¬ 
going bill of complaint, and that said defendants 
10 and each of them might be enjoined from issuing 
and delivering patent to the said Whaler Island to 
Del Norte County, or to any person other than the plain¬ 
tiff. And plaintiff says that thereafter the said defendants 
filed their answer to the said bill of complaint for injunc¬ 
tion, and the said cause came on for hearing upon the mo¬ 
tion of the plaintiff to strike out said answer for insuf¬ 
ficiency, and was argued by counsel, whereupon this Court, 
holding an equity court, on the 9th day of July, 1931, en¬ 
tered a final decree awarding injunction, in the words and 
figures following, to-wit: 

“This cause having come on to be heard on the motion 
of the plaintiff to strike the answer of the defendants, 
herein hied, for insufficiency, and having been argued by 
counsel, and the Court having been fully advised in the 
premises, it. is, by the Court, this 9th day of July, 1931, 
adjudged and ordered that the aforesaid motion to strike 
be and the same is hereby sustained, and said answer is 
accordinglv stricken; and, the defendants, Kav Lvman 
Wilbur, Secretary of the Interior, and Charles C. Moore, 
Commissioner of the General Land Office, by their attorney 
now here in open Court, having elected to stand upon their 
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aforesaid answer, and having declined to ple^d further, 
upon further consideration thereof, it is, by I the Court, 
this 9th day of July, 1931, adjudged, ordered and decreed 
that the defendants, as Secretary of the Interior and as 
Commissioner of the General Land Office, respectively, 
their successors in office, and all persons claiming to act 
under their authoritv and control, or the autlioritv and 
control of either of them, be and they are hereby perma¬ 
nently restrained and enjoined from cancelling or reject¬ 
ing plaintiff’s location of a tract of unsurveyed land, 
known as Whaler Island, in the harbor of^ Crescent 
City, California, but since officially surveyed and[now being 
described as Lot 1 in Section 33, T. 16 N., R. 1 W-, H. M., 
California, known in the General Land Office of the United 
States as Sacramento 017260, on account of or b\j reason of 
any order, ruling, holding or decision, mentionecj and com¬ 
plained of in the bill of complaint herein, and frim issuing 
a patent to the said Whaler Island or any part Ithereof to 
the County of Del Norte, California, pending fi|nal deter¬ 
mination by the defendants of the rights of the plaintiff to 
the said Island, as prayed in plaintiff’s bill of complaint. 

It is further adjudged, ordered and decreed that the said 
defendants, their successors in office, and all perspns acting 
under the authority or control of them, or eitheih of them, 
in giving full legal force and effect to the plaintiff’s said 
selection and location of said land and in disposing thereof, 
shall exclude from consideration the executive prders of 
January 28, 1927, and February 12, 1927L and the 
11 Act of Congress of March 4, 1927, referred to in 
the plaintiff’s bill of complaint, all as praye|d therein. 

And it is further adjudged, ordered and decreed that the 
plaintiff may have and recover his costs herein bf the de¬ 
fendants, the same to be taxed bv the Clerk of the Court. 
(S'gnd.) JENNINGS BAILEY, 

Justice. 

From the foregoing and annexed decree and at the time 
of signing the same, the defendants, by their attorney now 
here in open Court, this 9th day of July, 1931, no^e an ap¬ 
peal to the Court of Appeals, and the same accordingly is 
allowed. 

(Sgnd.) JENNINGS BAILER, 

Justice.” 
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XIV. 

And plaintiff says that, as appears in said decree, the 
defendants in said equity cause numbered 52277 duly noted 
an appeal from the foregoing decree to the Court of Ap¬ 
peals of the District of Columbia, and the same was duly 
allowed and the mandatory portion of said decree stayed, 
pending appeal, and the said appeal was in due course 
perfected. Plaintiff further states that briefs were filed 
on behalf of both plaintiff and defendants in said cause 
in the Court of Appeals, and said appeal was duly argued 
by counsel fori all parties, whereupon, on the 6th day of 
June, 1932, the Court of Appeals of the District of Colum¬ 
bia handed down its opinion affirming the aforesaid decree 
of this Court, and ordered, adjudged and decreed that the 
decree of the Supreme Court of the District of Columbia 
in said cause be affirmed, and that the injunction be con¬ 
tinued in force until plaintiff had been afforded a full hear¬ 
ing, as provided by the rules of the Department in contest 
proceedings. 

XV. 

Plaintiff says that thereafter the Commissioner of the 
General Land Office, under date of August 10, 1932, or¬ 
dered the Register of the United States Land Office at 
Sacramento, California, to hold a hearing upon the 
12 six issues raised in a certain protest against the 
selection of Lyders filed on behalf of the Del Xorte 
County Harbor Commission, and upon the five issues raised 
by the decision of the Court of Appeals for the District of 
Columbia in the aforesaid Equity cause Xo. 52277, all of 
which issues were set forth in the Commissioner’s order 
for a hearing under said date of August 10, 1932. 

Plaintiff savs that hearing was dulv held before the 
Register of the United States Land Office at Sacramento, 
California, and said Register rendered his decision under 
date of July 1, 1933, wherein he recommended, for the 
reasons stated, that the application of the plaintiff to locate 
Valentine scrip on Whaler Island be cancelled. In due 
course plaintiff took an appeal to the Commissioner of the 
General Land Office, and thereafter, under date of Feb¬ 
ruary 12, 1934, the Commissioner of the General Land 
Office held the! scrip application of the plaintiff for re¬ 
jection, subject to the right of appeal to the Secretary of 
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the Interior. Thereafter the plaintiff appealed |to the Sec¬ 
retary of the Interior, and under date of September 18, 
1934, the Secretary of the Interior affirmed the s4id decision 
of the Commissioner of the General Land Office holding the 
plaintiff’s scrip application for rejection. Thereupon the 
plaintiff filed a motion for rehearing of the Secretary’s de¬ 
cision, which motion was denied by the Secretary of the 
Interior on the 1st dav of November, 1934. I 

Copies of the decisions hereinabove referred tojare hereto 
attached and are prayed to be read as a part Of this bill, 
and are marked for identification as follows: 

i 

The decision of the Commissioner of the General Land 
Office, dated February 12, 1934, Exhibit “A”, j 

The decision of the Secretary of the Interior, plated Sep¬ 
tember 18, 1934, Exhibit “B”. 

13 The decision of the Secretary of the Interior, denv- 
ing plaintiff’s motion for a rehearing, dated Novem¬ 
ber 1, 1934, Exhibit “C”. 

(Note: In lieu of Paragraph XVI of Bill of Complaint, 
here is inserted Amendment to Bill of Complaint, according 
to Designation of Record.) 

Leave of Court having been first duly had and obtained, 
plaintiff hereby amends his bill of complaint as fallows: 

By striking out Paragraph XVI as it appears in the bill 
of complaint, and inserting in lieu thereof the following 
paragraph: 

XVI. 

V ( , 

And accordingly, plaintiff says that defendant^ have re¬ 
fused and declined, and continue to refuse and Recline, to 
give force and effect to the plaintiff’s right to the aforesaid 
Whaler Island by virtue of his selection thereof as here- 
inabove set forth; that in denying plaintiff’s rigljt to said 
Island, the defendants are applying an erroneous construc¬ 
tion of law, in that the defendant, the Secretaijy of the 
Interior, bases his rejection of the plaintiff’s selection on 
the ground that the Act of Congress of July 18, 1918 (40 
Stat. 905) constituted an appropriation of Whaler Island 
by Congress, whereas, under the applicable deci sions of 
the Department of the Interior and the Courts, ^uch Act 
of Congress did not constitute an appropriationj of said 


14 


ERIC LYDERS VS. HAROLD L. ICKES, SEC’y. 


Island, either by Congress, or by any executive act, prior 
to the location and selection thereof by the plaintiff. And 
plaintiff says that the District Engineer Office of the United 
States Army, pursuant to due authority and orders in that 
behalf, reported to the Chief of Engineers, United States 
Armv, on a survey of Crescent Citv Harbor and vicinity, 
California, and in said report recommended the construc¬ 
tion of a breakwater extending from Batterv Point to 
Fauntleroy Rock, and a jetty or sand barrier from 
14 Whaler Island to the high-water beach line. Plain¬ 
tiff says, however, that the Board of Engineers for 
Rivers and Harbors reviewed the aforesaid report of the 
District Engineer Officer, and recommended to the Chief of 
Engineers the construction of the breakwater, but failed 
to and did not recommend to the Chief of Engineers 
the construction of the jetty or sand barrier from 
Whaler Island to the shore or high-water beach line. 
Plaintiff savs that thereafter the Chief of Engineers of 
the United States Army concurred in the report of the 
Board of Engineers for Rivers and Harbors, and so re¬ 
ported to the Secretary of War, recommending the con¬ 
struction of the breakwater, but not the jetty or sand bar¬ 
rier, and the Secretary transmitted all of said reports to 
Congress, and the same were included in House Document 
434, 64th Congress, 1st Session. And plaintiff says that 
although the aforesaid Act of Congress of July 18, 1918, 
made an appropriation for the improvement of Crescent 
City Harbor, said appropriation was made solely for the 
construction of the breakwater aforesaid, and no appro¬ 
priation was made therein for the construction of the jetty 
or sand barrier from Whaler Island to the shore or high- 
water beach line. Plaintiff says that said jetty or sand 
barrier was never constructed, and Whaler Island has 
never been occupied, used or utilized for any purpose con¬ 
nected with the improvement of Crescent City Harbor, and 
the utilization of said Island in that connection was aban¬ 
doned in subsequent reports of said Army Engineers. 

Plaintiff further says that in the Department’s decision 
from the appeal of this plaintiff from a decision of the 
Commissioner of the General Land Office dated Mav 17, 
1927, rejecting this plaintiff’s same application to select 
Whaler Island for the reasons there stated, the Secretary 
of the Interior said Whaler Island had never been taken 
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possession of and occupied by the Government for any 
special purpose prior to appellant’s scr|p location, 
15 and that it has never at any time been included or 
involved in any plan authorized or approved by Con¬ 
gress for the improvement of Crescent City Kfarbor. 

And plaintiff says that unless enjoined by this'Honorable 
Court, the defendants will doubtless issue patent for said 
Whaler Island to the County of Del Norte, California, in 
violation of plaintiff’s rights as assignee of the said 
Thomas B. Valentine and by virtue of the selection of said 
Island hereinabove set forth. 


XVII. 

And plaintiff says that he has now completely exhausted 
his rights of appeal, review and rehearing in said Depart¬ 
ment of the Interior, and in said General Land Office, in 
respect of his claim to the aforesaid Whaler Inland, and 
that no further opportunity for hearing or revjew of the 
question aforesaid, or for the further assertion therein of 
his claim to said tract of land, is afforded by tpe regula¬ 
tions and rules of practice of said Department, or by any 
law or Act of Congress in such case made and provided; 
and that his only remaining remedy is by appropriate ap¬ 
peal to the courts for relief from the rulings pforesaid, 
and which rulings, as plaintiff is advised by counsel, and 
accordingly avers, are erroneous in matter of law. 

XVIII. 


And plaintiff says that by his selection aforesaid he has 
done everything necessary and proper under the [rules and 
regulations of the Department of the Interior tjo vest in 
him the equitable title to the aforesaid Whaler Island, and 
he is advised by counsel that he is entitled to perfect his 
said selection and receive a patent for the said Whaler 
Island, the aforesaid Acts of Congress of July 18, 1918, 
and March 4, 1927, to the contrary notwithstanding; 
16 and plaintiff says that, if the defendants herein are 
permitted to issue to the County of Del Noijte patent 
for the aforesaid Whaler Island, he will suffer irreparable 
loss, damage and injury, for which he has no adequate rem¬ 
edy at law, and is otherwise remediless except ip equity. 
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Wherefore, the premises considered, the plaintiff respect¬ 
fully prays: 

1. That the process of this Court issue, directed to the 
defendant, Harold L. Ickes, Secretary of the Interior, and 
Fred W. Johnson, Commissioner of the General Land Of¬ 
fice, requiring them and each of them to appear and make 
answer unto the foregoing bill of complaint. 

2. That, upon the filing of this bill, or at such short day 
thereafter as shall be fixed by the Court, a preliminary 
order may issue herein restraining and enjoining, pendente 
life, the defendants, their successors in office, and each, 
every and all persons claiming to act under their, or either 
of their, authority or control, from enforcing any or either 
of the certain rulings, holdings, and decisions mentioned 
and complained of in the foregoing bill of complaint; or 
from cancelling or rejecting the selection so heretofore 
made by plaintiff of Whaler Island; and also enjoining and 
restraining the defendants, pendente life , from issuing pat¬ 
ent to the said Whaler Island to the Countv of Del Norte, 
California, or to anyone other than the plaintiff; and that 
all necessary orders and rules to show cause may be issued 
as shall be consonant with equity. 

3. That, upon final hearing, said restraining order and 
injunction may be made perpetual, and that mandatory in¬ 
junction may issue against said defendants, commanding 
and requiring that each of the certain rulings, holdings and 

decisions complained of be vacated and set aside, 
17 and that the rights of the plaintiff by virtue of his 
selection of Whaler Island be recognized, respected 
and given their full legal force and effect, excluding from 
any and all consideration in connection with plaintiff’s se¬ 
lection of the said Whaler Island the executive orders of 
January 28, 1927, and February 12, 1927, and the Acts of 
Congress of July 18, 1918, and March 4, 1927, referred to 
in the foregoing bill of complaint; and that the defendants 
and each of them may be enjoined from issuing and deliver¬ 
ing patent to the said Whaler Island to Del Norte County, 
or to any person other than the plaintiff herein. 

4. And that plaintiff may have all such other and fur¬ 
ther relief as to the Court may seem proper, as the nature 
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of his case may demand and require, and as may be agree¬ 
able to equity. i 

ERIC LYDjERS, 

Plaintiff, 

By C. F. R. OG'ILBY, 

His Attorney. 

HOEHLING & OGILBY, | 

C. F. R. OGILBY, j 

R. J. F. McELROY, 

Attorneys for Plaintiff. 

I 

District of Columbia, ss: | 

i 

C. F. R. Ogilbv, being first duly sworn, on o^th, deposes 
and says that he has read the foregoing bill complaint 
by him subscribed for and on behalf of the plaintiff Eric 
Lyders, and that he knows the contents thereof; that the 
matters and things therein stated upon his personal knowl¬ 
edge are true, and those therein stated upon information 
and belief, he believes to be true. And affiant days that he 
makes this affidavit on behalf of the plaintiff for the reason 
that the plaintiff is absent from the District of| Columbia. 

C. F. R. 0GILBY. 

18 Subscribed and sworn to before me, this 14th day 
of December, 1934. j 

[seal.] RICHARD HUjHN, 

Notary Public, D. C. 


Exhibit 


a a >> 


Sacramento 017260 “K” SHM j 
017442 

Contest 2355. 

j 

Scrip Application Held for Rejection, j 
Del Norte County Harbor Commission, Protestant, 


i 

Eric Lyders, Selector; United States, Intervener. 

Register, j 

Sacramento, California. 1 

Sir: j 

January 6, 1927, Eric Lyders filed application to locate 
Valentine scrip upon a tract of unsurveyed land, known as 

3—6522 
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Whaler Island, situated in Crescent City Bay or harbor, 
Del Xorte County, California, described by metes and 
bounds as being approximately in Sec. .‘>3, T. 1G N., R. 1 
W., H. M. The said tract subsequently was surveyed and 
is described as Lot 1 Sec. 33, said township, containing 
3.65 acres, by plat accepted by this office March 8, 1928, and 
tiled in vour office December 27, 1928. 

August 10, 1932, this office directed that copy of the pro¬ 
test tiled February 8, 1927, by J. J. McNamara, as chair¬ 
man of the Del Xorte County Harbor Commission, and in 
behalf of that commission, be served upon Lyders and that 
he be given opportunity within a designated time to 
answer the allegations of the protest. The protest con¬ 
tained the following allegations: 


1. That Whaler Island had been appropriated by the 
United States for harbor improvement purposes. 

2. That Del Xorte County, California, had paid 
19 the sum of $245,000 for the improvement of Cres¬ 
cent City Harbor, which embraces Whaler Island, 
and thereby had acquired equitable rights in the project. 

3. That the lUnited States Government had expended 
$245,000 for the improvement of the project. 

4. That the rock necessary to the improvement of Cres¬ 
cent Citv Harbor could be cconomicallv obtained from 

« • 

Whaler Island. 

5. That the title to Whaler Island should be retained be¬ 


cause the island will eventually be available for loading 
on vessels in Crescent City Harbor the vast amount of 
standing timber near Crescent City, which is now owned 
by the United States. 


G. That it is against public policy to deed to private 
parties wharf frontage in a bay improved by money ap¬ 
propriated by the taxpayers of the community, or by the 
Federal Government. 


It was further directed that in accordance with the de¬ 
cision of the Court of Appeals of the District of Columbia 
dated June 6, 1932, in the case of Ray Lyman Wilbur, 
Secretary of the Interior, et al. vs. Eric Lyders (59 Fed. 
2nd 877), the notice include, in addition to the issues raised 
by the protest, the five questions of fact raised by allega¬ 
tions of the Secretary of the Interior in the above litiga¬ 
tion, with respect to which the court stated that if the facts 
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alleged are established in an orderly proceeding before 
the Secretary in a contest of Lvders’ entry, and in accord- 
ance with the Rules of Practice of the Interior Depart¬ 
ment, they might constitute the equivalent of shell a with¬ 
drawal of Whaler Island from the public domai^i as to ex¬ 
clude it from entry, even with Valentine scrip.! The alle¬ 
gations referred to by the court are the following: 

1. That long prior to the date when Lyders filed his 
application to acquire Whaler Island with Valentine scrip 
reports had been made through the War Department with 
respect to the development of Crescent City Harbor, and 
the advisability of using Whaler Island in connection 
therein. 

2. That by the Act of Congress of July 18, 19}8, the im¬ 
provement of Crescent City Harbor was authorized under 
plans which contemplated the use of Whaler Island as the 
terminus of a sand jetty connected with the shoje, for the 

purpose of protecting the inner harbor. j 
20 3. That as a condition precedent to tliej improve¬ 

ment in question, the Secretary of War wajs directed 
by Congress to require local interests to contribute $200,000 
toward the improvement of the harbor. 

4. That the amount in question was paid by pel Norte 
Countv to the Secretary of War. 

5. The Secretary in his answer to Lvders’ bi|l of com¬ 
plaint said: 

4 ‘That the land known as Whaler Island is \yithin the 
established harbor limits of an incorporated town (known as 
Crescent City, California, and that it is, therefore, not sub¬ 
ject to acquisition under any of the public land laws of the 
United States, including the act of April 5, 1872, j pursuant 
to which Valentine Scrip was issued.” 

A supplementary affidavit of protest was filejl by Mc¬ 
Namara on March 6, 1933, containing the following allega¬ 
tions : 

I 

4 ‘That I am informed and believe and therefore! aver the 
fact to be that the lands known as Whaler Islanof, located 
in the Bay of Crescent City, and upon which the Applicant, 
Eric Lyders, has filed his application and selection, are min¬ 
eral in character, being chiefly valuable for building stone, 
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and that therefore they are not subject to location under 
the act of Congress approved April 5, 1S72." 

The supplemental protest was not corroborated but evi¬ 
dence of service upon Lyders was filed therewith. 

On September 21, 1932, Lyders tiled a demurrer to the 
protest of the Harbor Commission and to the allegations 
of the Secretary of the Interior. In addition he tiled answer 
as follows: 

“I. 

Denies that Whaler Island was ever, at any time prior to 
the selection thereof by your selector, appropriated by the 
United States Government for harbor improvement pur¬ 
poses or in any way or at all. 

II. 

Admits that Del Norte County, prior to the said selection 
of Whaler Island, had paid $245,000 or thereabout for the 
improvement of Crescent City harbor and in this connection 
alleges that the said sum and the whole thereof was paid for 
and expended on the building of a breakwater on the west 
side of the harbor. 

III. 

Admits that the United States Government, prior to the 
said selection, had expended the sum of $245,000 
21 or thereabout for the improvement of Crescent City 
harbor and in this connection alleges that the said 
money, and all of it, was expended in building a breakwater 
on the west side of the said harbor. 

TV. 

Denies that Whaler Island at the time of the said selec¬ 
tion contained 100,000 tons, or in excess thereof, of excel¬ 
lent rock. 

V. 

Admits that the United States Government owns a large 
quantity of timber on the mainland back of Crescent City 
which could be loaded on vessels in Crescent City harbor. 

VI. 

Admits that the War Department, prior to the said selec¬ 
tion, had made many reports upon Crescent City harbor 
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and in this connection alleges that the plans o|f the War 
Department for the development of Crescent City harbor 
at the time of the said selection were, on the lBth day of 
December, 1926, by the Honorable Secretary of \Var trans¬ 
mitted to the Speaker of the House of Representatives and 
were printed as House of Representatives Document Xo. 
595, Sixt/*-ninth Congress, Second Session, aild in this 
connection alleges that Congress never, expressly or by 
implication, at any time prior to the said selection withdrew 
or reserved the said Whaler Island from the public domain. 

VII. 

Denies that Whaler Island is, or at any time wjas, within 
the established harbor limits of Crescent City.” ! 

I 

Hearing was had on March 7, 1933, before your office. 
The protestant was represented by the District Attorney 
and the Deputy District Attorney for Del Norte County, 
the intervener by a Special Agent of this Department and 
the Assistant U. S. Attorney, and the selector appeared in 
person. 

At the outset the selector referred to the supplemental 
affidavit of protest filed by McNamara in which it was 
charged that the land is mineral in character and] objected 
to its consideration. He also submitted oral argument in 
support of his demurrer and answer regarding the allega¬ 
tions of the protestant and the Secretary of the| Interior 
as set out in the order for hearing. 

22 The protestant appeared as a witness for the Com¬ 
mission, and Henry S. Pond, Senior Civilian Engi¬ 
neer in the U. S. Civil Engineer’s office in San Fjrancisco, 
and Emma Cooper, County Clerk of Del Norte County, Cali¬ 
fornia, also testified. Oral testimony was offered by these 
witnesses and a number of exhibits consisting principally 
of official documents were offered in evidence in connection 
with the testimony. 1 

After the hearing was concluded, it was agreed upon 
between the parties that briefs and arguments should be 
submitted within a specified time. 

On July 1, 1933, you rendered opinion dismissing selec¬ 
tor’s demurrer and denying his motion to strike hnd rec¬ 
ommended that the application of Lyders be rejected. 


i 
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.With respect to the allegations of protestant, you found 
as follows: 

As to the first ground, that from the inception of the 
general plan for the improvement of Crescent City Harbor 
by the United States, Whaler Island did, and now does, 
constitute an important part of the completed project which 
is shown to be iseventy-nine percent completed by the an¬ 
nual report of the Chief of Engineers, U. S. Army for 
1931, and that the land, therefore, was not unappropriated 
public land of the United States on the date the scrip appli¬ 
cation was filed. 

As to the second and third grounds of the protest, you 
found that the evidence shows that the expenditures for 
the Crescent City Harbor project to the end of the fiscal 
year 1931 were $881,112.15 from the United States funds 
and $245,000 from contributed funds and that the contrib¬ 
uted funds were received from the County of Del Xorte, 
California. 

As to the fourth ground of protest, you found that the 

major portion of the rock necessary for the completion of 

the breakwater to the point planned for its comple- 

23 tion can be economicallv obtained from Whaler Is- 

* 

land and that the rock is of suitable quality and 
den si tv. 

m/ 

As to the fifth and sixth grounds, you held same immate¬ 
rial for the reason that if it were not for the selector’s pend¬ 
ing application, title to Whaler Island would vest in the 
County of Del Xorte, California, under the terms of the 
Act of March 4, 1927 (44 Stat. 1845). 

With respect to the allegations of the Secretary of the 
Interior specified in the order for hearing, you found that 
the first, second, third and fourth allegations are true, and 
with respect to the fifth you found (a) that Crescent City 
was an incorporated city of the sixth class under the laws 
of California on and prior to the date the scrip application 
was filed; (b) that on and prior to the date the scrip appli¬ 
cation was filed,! Crescent City had established harbor lim¬ 
its; (c) that Whaler Island is not within the harbor limits 
of Crescent City. 

The supplemental affidavit of protest charging the land 
to be mineral in character was not cooroborated and was 
sworn to before a notary public who is an attorney of rec- 
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ord for protestant and was not within the issue^ defined in 
the order for hearing and you recommended that selector’s 
motion to strike be allowed. i 

On July 27, 1933, the selector filed appeal with specifica¬ 
tions of error and brief in support thereof. 

Briefs have also been filed by counsel for the protestant 
and intervener, respectively. 

The specifications of error concern primarily the suffi¬ 
ciency in law of the allegations of protestant and the allega¬ 
tions of the Secretary of the Interior as a basis f^r charges 
against appellant’s selection. ! 

The protestant and intervener submitted oral 'testimony 
and documentary evidence in support of the Allegations 
hereinbefore stated and the selector offered no evi- 
24 deuce other than the plat of survey, but ci|oss-exam- 
ined the witnesses. j 

Your action in overruling the selector’s demurrer to the 
several allegations is concurred in by this offieb for the 

reason that issues of fact have been raised thereby which 

* 

must be determined before anv filing, selection, or entrv 
of the island under the public land laws may be allowed. 

The act providing for the issuance and locatiojn of Val¬ 
entine scrip provides that the claimant, or his legal repre¬ 
sentatives, may select and shall be allowed patents for an 
equal quantity of the “unoccupied and unappropriated pub¬ 
lic lands of the United States, not mineral.” (Act April 
5, 1872, 17 Stat. 649.) [ 

The record has been considered with a view to determin¬ 
ing (1) whether the evidence as a whole disclosejs a state 
of facts which constitutes the equivalent of suclj a with¬ 
drawal of Whaler Island from the public domajin as to 
exclude it from right of entry or from selection bj’ the use 
of Valentine scrip, and (2) whether Crescent City is an 
incorporated town with established harbor linjiits and 
whether Whaler Island is within such limits and not sub¬ 
ject to entry or selection by reason thereof. 

When the State of California was admitted into the 
Union it acquired absolute property in, and dominion and 
sovereigntv over, all soils under the tide waters wiithin her 
limits, with the consequent right to dispose of the title to 
any part of said soils in such manner as she might deem 
proper, subject to the paramount right of navigation over 
the waters so far as such navigation might be required for 
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the existence 61* commerce with foreign nations or among 
the several States, the regulation of which is vested in 
the general government. (Shively vs. Bowlby, 152 U. S. 
1.) It seems clear, however, that Whaler Island, being a 
well defined body of land at the time of the admission of 
the State into the Union, remained the property of the 
United States. (United States vs. Mission Rock Com¬ 
pany, 189 U. S. 391.) The State, however, acquired 
25 certain rights of ownership, sovereignty and domin¬ 
ion within the area affected. 

The record shows that the local authorities and the gov- 
eminent, long prior to the date of the filing of the Valentine 
scrip application, were cooperating in the development and 
improvement of the harbor and reports recommending its 
improvement have been made pursuant to specific statutory 
authority, both of the State and of the United States, and 
large expenditures in pursuance of the plan of improvement 
have been made bv both governments. Located as it is 
within the harbor, the importance of Whaler Island in the 
development of the program of improvement has long been 
recognized. 

The countv authorities took action in the matter early 
in 1916, as is evidenced by a resolution and order of the 
Board of Supervisors of Del Norte County, dated January 
10, 1916, acting upon a petition of freeholders requesting 
the appointment of harbor commissioners and the issuance 
of bonds for the development of the harbor. The harbor 
commissioners were appointed by the Board to perform the 
duties and exercise the powers defined and specified in the 
Act of the Legislature of the State of California approved 
June 11, 1915 (Chapter 740, Laws of California, 1915), en¬ 
titled “An Act for the improvement, development, and pro¬ 
tection of any harbor, bay, inlet, or other arm of the sea 
existing within any county of the State, and providing for 
the appointment of a harbor commission by the Board of 
Supervisors of any county to have charge and control of 
the improvement, development, or protection thereof, and 
the voting, issuance and sale of bonds of such county to pay 
the cost thereof.” 

The harbor commissioners in and for Del Norte County 
on April 16, 1916, submitted to the Board of Supervisors of 
the county a report wherein they stated that after examina- 
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tion of the available information they found that the most 
reliable information was contained in | Executive 

26 Document No. 434 (64th Cong., 1st Session, of the 
House of Representatives), which contained a report 

of examinations submitted by the district engineer officer 
of the First District of California to the Secretary of War. 

The plans included the erection of a protecting break¬ 
water at an estimated cost of $490,000.00, on a line laid 
out from Battery Point in a southeasterly direction, a dis¬ 
tance of 3,000 feet, to a point in the bay in line I of and di¬ 
rectly west of Fauntlerov Rock, which would ilfford ade- 
quate protection and later on form part of a greater project 
if the commercial growth following its construction should 
indicate needs of increased facilities. j 

The report also referred to the construction iof a jetty 
or sand barrier from Whaler Island to a high wat^r or beach 
line to prevent the inwash of sand and its deposit in the 
more protected waters of the harbor. I 

The Board of Supervisors adopted the plan or| system of 
Improvement, development or protection of the 'harbor as 
set forth in the plans, specifications and report of the Har¬ 
bor Commission, and found it to be necessary and I expedient 
that the county proceed to raise the sum of $100|,000.00 by 
sale of its bonds to be contributed to the harbo}* develop¬ 
ment and authorized a special election to be had wherein 
the proposition of bonding the county for the i purposes 
stated should be submitted to the voters. [ 

A subsequent order of the Board of Supervisors pro¬ 
vides for the issuance of harbor improvement bonds of 1918 
of the county of Del Norte in the sum of $200,000^00; it re¬ 
cites that the Government has made appropriations in the 
sum of $290,000 for the purpose of improving, developing 
and protecting Crescent City Harbor, and further recites 
that through a special election held July 17,1918, land com¬ 
pliance with the law relative to the issuance of sajid bonds, 
that bonds in the aggregate principal sum o^ $200,000 

27 shall be issued. 1 

On February 24, 1920, members of thd Harbor 
Commission recommended that all monev in thq Harbor 

* I 

Fund be placed at the disposal of the Government of the 
United States, for use in the improvement, development and 
protection of said Crescent City Harbor. I 

4—6522 i 
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The action of the local authorities as outlined above is 

shown in protestants’ Exhibits 7, 8, 9,10 and 12, which were 

introduced in connection with the testimony of the countv 

•* » 

clerk of Del Xorte Countv. 

Exhibit 11 consists of copies of H. R. Document 434, 64th 
Congress, 1st Session, which was made a part of the report 
of the Harbor Commissioners, and H. R. Document 595, 69th 
Congress, 2nd Session, which consists of a further report 
from the Chief of Engineers to the Secretary of War con- 
ceming this harbor. In your decision you quote from said 
documents paragraphs relating to the plans and costs of 
the improvement work as stated by the Army Engineers. 

In addition to the action taken by the local authorities, 
improvements were authorized and appropriations were 
made by Congress in pursuance of the plans for the im¬ 
provement of the harbor in cooperation with the local au¬ 
thorities and the pertinent acts of Congress were read into 

the record bv counsel for the intervener. 

* 

The Act of July 18, 1918 (40 Stat. 905 to 910, inclusive), 
provides that a specified sum be appropriated and made im¬ 
mediately available to be expended under the direction of 
the Secretary of War and the supervision of the Chief of 
Engineers for the construction, completion, repair and pres¬ 
ervation of the public works named, including the improve¬ 
ment of Crescent City Harbor in accordance with the report 
submitted in House Document. Xo. 434, 64th Congress, and 
provided that before entering upon the prosecution 
28 of the work the Secretary of War shall require a 
contribution of the sum of $200,000 from local in¬ 
terests and that he is authorized to prosecute the work of 
improvement with such funds when so furnished. 

The Act of March 2, 1919 (40 Stat. 1284), provides for 
appropriation of money for the completion, repair and pres¬ 
ervation of public works, including Crescent City Harbor, 
California, and provides that the condition contained in the 
Act of July 18, 1918, that a railroad shall be constructed 
between Crescent City, California, and Grants Pass, Ore¬ 
gon, be waived until appropriation is made by the United 
States for further prosecution of the project. 

The Act of September 22, 1922 (42 Stat. 1038 to 1041, in¬ 
clusive), provides that the conditions precedent to the prose¬ 
cution of the existing project at Crescent City Harbor shall 
be modified in accordance with the reports submitted in the 
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Rivers and Harbors Committee Document No. |4, 67th Con¬ 
gress, 2nd Session. 

The Act of January 21, 1927 (44 Stat. 10101 to 1014, in¬ 
clusive), adopted the plans recommended in thej report sub¬ 
mitted in House Document No. 595, 69th Congress, 2nd Ses¬ 
sion, and subject to the conditions set forth in said 
document. 

In addition to the acts and documents above referred to 
attention was called to the publication by the Qffice of En¬ 
gineers of the War Department in 1931, entitled!“A Report 
upon the Improvement of Rivers and Harbors in the San 
Francisco, California, District”. An outline of the history 
and a description of the project under consideration is set 
forth in said document on pages 1781 to 1784, inclusive. 
This report also includes a reference to the fact that there 
are two wharves in this harbor, both of which aije privately 
owned. One of them is open to the public on | reasonable 
terms and the other is owned by an oil companv and used 
jointly with a steamship company for handling general mer¬ 
chandise, principally petroleum products. Another 
29 oil company has oil unloading facilities on the har¬ 
bor side of the Government breakwater with a 6-inch 
pipe line connecting it to shore plants. 

At the hearing the principal witness for the protestant 
and intervenor was Henry S. Pond, a civilian engineer of 
the War Department who has been in charge Of the im¬ 
provement work at Crescent City Harbor at different times 
since 1927. He testified that in 1932 he made an examina¬ 
tion of the rock of Whaler Island and took appropriate 
samples which he submitted to the Bureau of Standards for 
the purpose of determining specific gravity and in order 
to figure the weight of the rock, which samples fairly repre¬ 
sent the character of the rock in the whole of tjlie island. 
In this connection there was offered in evidence the report 
of the Bureau of Standards in reference to the qualities of 
the rock. 

He stated that his examination was made for the purpose 
of determining whether the rock was suitable for break¬ 
water construction, which is somewhat different from ordi¬ 
nary building purposes. He also stated that breakwater 
stone does not need to be uniform in color or susceptible to 
a high polish, but, on the other hand, it must be ljieavy and 
hard and tough because it gets thrown around ip placing 
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and sometimes thrown around by the sea after being placed 
in position, and it must also be susceptible of quarrying in 
such a way that a reasonable portion comes out in large 
pieces. He stated that the stone in this island is of the 
character suitable for breakwater construction. The wit¬ 
ness also made examination in the locality of other deposits 
of rock and found that the rock in the island could be eco¬ 
nomically employed for the intended purpose. He made 
an estimate of the quantity of stone available and concluded 
that there is close to 500,000 tons in the whole mass, of 
which he estimates probably 70 % would be available 
30 for breakwater material and that if used upon an ex¬ 
tension of the existing breakwater, figuring on pres¬ 
ent depths, that it would extend same from 1,200 to 1,500 
feet, depending on the estimate allowed for subsidence. 

In connection with the use of Whaler Island as a termi¬ 
nal for a dike from the mainland for the purpose of pre¬ 
venting the inwash of sand, he stated that while there has 
been no authorization or departmental plan approved for 
connecting the!island to the mainland, it has been recog¬ 
nized that something must be done in that connection in 
order to cut off the migration of sand into the harbor. The 
various plans for constructing this dike have considered 
the using of the rock of Whaler Island for this purpose. 
In connection with the testimony of Engineer Pond maps 
prepared in the Office of Engineers, one in June, 1928, and 
the other in January, 1931, were offered in evidence. Ex¬ 
hibits 3 and 4. 


J. J. McNamara, of the Del Norte Countv Harbor Com- 

mission, protestant in this case, stated that he resided in 

Crescent Citv for 45 years: that lie was chairman of the 
^ • 

Board of Harbor Commissioners for several years; 1 hat he 
is familiar with Whaler Island and that it is not suitable 
for agricultural purposes in that it contains very little soil 
and that during the winter the waves break over the greater 
portion of the island, drenching it with salt. He testified 
as to the plans for the development of the harbor since 1916 
and that he has been active as a member of the board in 
promoting the development over a period of many years. 

In vour decision vou found that while Crescent Citv is 
an incorporated town and was incorporated prior to the 
time of the filing of the scrip application, Whaler Island is 
not within the limits thereof. You find that the corporate 
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limits of Crescent City include the fractional W% 

31 NW 1 /^ sec. 28, fractional XEVi, fractional SE% and 
fractional SW% sec. 29, T. 16 N., R. lj W., H. M.; 

that the harbor limits comprise all of the land covered by 

water in front of said town out to where the (water is 18 

feet deep at low tide; that if the eastern boundary of the 

corporate limits of Crescent City, which is the north and 

south line between the east half and the west! half of the 

NWVi of sec. 28, were extended southerly froijn the shore 

across the water for a distance of approximately three- 

fourths of a mile to a point opposite Whaler fsland, that 

said Whaler Island would be found approximately one- 

fourth of a mile east thereof and not within the corporate 

limits of the town. The copy of the ordinance of July 7, 

1885 (Exhibit 13), establishing the boundaries <!>f Crescent 

City, offered in evidence, describes the east boundary as 

the north and south line between the east and wjest half of 

the NEVt- of said sec. 28, which line extended southerly 

from the shore would clearlv include Whaler Island within 

* 

the corporate limits. However, an examination of the metes 
and bounds description indicates the correctness of your 
statement for the reason that the description cjf the east 
boundary in the copy of the ordinance appears (erroneous, 
as it does not close at the point of beginning as stated in 
said description. ! 

Appended to the brief of counsel for protestant is a copy 
of an act of the legislature of the State of California ap¬ 
proved March 26,1868, wherein the State grants to the town 
of Crescent Citv in the Countv of Del Norte, 

“The entire water front of said town and all of 'the right, 
title and interest of the said State in and to all of (the lands 
within the corporate limits of said town which aife subject 
to overflow and also all the right, title and interest of the 
said State in and to all of the land covered by water in 
front of said town out to where the water is eighteen feet 
deep at low tide.” j 

i 

The said act was amended March 4, 1870, prescribing 
conditions to the effect that the town authorities shall 

32 not sell any of the property ceded but may! lease or 
rent the same or such parts or portions thereof for 

the construction of wharves or places of landing fof freight 
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as may be necessary for the growing commerce or trade of 
the county. 

It appears from an examination of the map of the har¬ 
bor prepared in the Office of Engineers in 1931 that Whaler 
Island would be within the limits prescribed in the grant 
from the State to the town. 

From the facts stated it appears that although the island 
is not actuallyi within the corporate limits of the town as 
described in the ordinance of July 7, 1885, it unquestion- 
ablv is within the limits of the harbor as disclosed bv the 
maps and plans introduced in evidence at the hearing. 
While the title in the island is in the United States and did 
not pass when the State was admitted to the Union, nor un¬ 
der the grant made bv the State to the Citv in 1868, it 
clearly is within the scope of the harbor improvement and 
development plan, in pursuance of which the Board of Har¬ 
bor Commissioners of Del Xorte countv was created and 
operates by authority of the laws of California. 

The entire record has been carefullv considered bv this 

» • 

office and the findings of fact made bv you in vour decision 
appear to be amply supported by the evidence submitted 
on behalf of the protestant and intervener. The record 
shows that, from the inception of the general plan for im¬ 
provement of Crescent City Harbor, Whaler Island did 
and now does constitute an important part of the completed 
project; that work under the existing project was com¬ 
menced in April, 1920, and is shown to be 79 per cent com¬ 
pleted by the annual report of the Chief of Engineers, 
United States Army, for 1931; and that the land, therefore, 
was not public land subject to disposition under the public 
land laws on the date the scrip application was filed. Funds 
under the original estimate of $490,000 were ex- 
33 hausted in 1926 and in 1927 Congress authorized 
continuance of the work, but without further local 
contribution. The record also shows that the expenditures 
for the Crescent City Harbor project to the end of the fiscal 
year 1931 were $881,112.15 from the United States funds 
and $245,000 from contributed funds and that the con¬ 
tributed funds were received from the County of Del Xorte, 
California. It is also shown that the major portion of the 
rock necessary for the completion of the breakwater to the 
point planned for its completion can be economically ob¬ 
tained from Whaler Island and that the rock is of suitable 
quality and density. 
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The island is without value for agricultural purposes or 
any purpose other than the improvement and development 
of the harbor. Its utility in connection with the construc¬ 
tion of a public wharf is apparent, and such use would be in 
harmony with the declared policy of the Government that 
at least one public terminal should exist in a harbor im¬ 
proved under Government supervision and with Govern¬ 
ment aid, which is constructed, owned and regulajed by the 
municipality or other public agency of the State. See Sec. 
551, Title 33, U. S. Code. 

The island apparently is not adapted to ordinary and 
private occupation and its natural and primary! uses are 
public in their nature, and its value for such purposes has 
been enhanced by large public expenditures already made. 
In the opinion of this office the action taken for the improve¬ 
ment, development and protection of this harbor prior to 
the time of the filing of the Valentine scrip application, 
having in view its use for public purposes, was sufficient to 
set it aside from the class of land subject to disposition 
under the public land laws, without a specific order of 
withdrawal. 

Your action in overruling the selector’s demurrer to the 
allegations of the protestant and the Secretary of the 
34 Interior, and your findings that the island' was not 
subject to location by Valentine scrip at the!time the 
same was filed, are concurred in by this office. Thife office is 
also of the opinion that your action in sustaining the 
selector’s motion to strike the charge brought in the supple¬ 
mental protest, to the effect that the land is mineral in 
character, also was correct, for the reason that it [was not 
within the scope of the order for the hearing. However, 
from the facts developed at the hearing, it appears]that the 
rock possesses value for harbor construction purposes and 
its use for such purposes is contemplated under tjie plans 
outlined. 

In view of the foregoing, the Valentine scrip application 
is hereby held for rejection, subject to the right of appeal 
to the Secretary of the Interior within 30 days front receipt 
of notice hereof. You will so notify the parties in interest 
and proceed in accordance with the rules of practic^, and in 
due time report. 

Verv respectfully, 

(Sgnd.) ‘ * D. H. PARROTT, 

Acting Assistant Commissioner . 
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Exhibit “B”. 

Department of the Interior, Washington. 

A-17881. 

“K”. 

Sacramento 017260, 017442. 

Contest 2355. 

Scrip Application Held for Rejection. Affirmed. 

September 18, 1934. 

Del Norte County Harbor Commission, Protestant, 

v. 

Eric Lyders, Selector. 

United States, Intervenor. 

Appeal from the General Land Office. 

Eric Lyders on January 6, 1927, liled Valentine 
35 scrip in the United States Land Office at Sacramento, 
California, together with an application for selection 
of a tract of unsurveved land located in the harbor of 
Crescent City, Del Norte County, California, known as 
Whaler Island. January 28, 1927, the President withdrew 
this island from settlement, sale, location, entry or other 
form of appropriation, subject, however, to existing rights 
pending classification and in aid of legislation. A subse¬ 
quent Executive order dated February 12, 1927, withdrew 
Whaler Island ‘‘in aid of legislation and in connection with 
the improvement of the harbor at Crescent City, Cali¬ 
fornia”. 

By Act of March 4, 1927 (44 Stat. 1845), Congress au¬ 
thorized the Secretary of the Interior to issue patent to 
Whaler Island to the county of Del Norte for the purposes 
of a public wharf. May 17, 1927, the Commissioner of the 
General Land Office held Eric Lyders’ application for re¬ 
jection; and this decision was affirmed by the Secretary 
October 10, 1927, who held that the act of Congress was a 

mandatorv direction to the Secretarv of the Interior to 
•> _ w 

issue patent to the county of Del Norte, and, therefore, the 
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Land Department had no power to dispose of Whaler 
Island in any other way. November 10, 1927, a jmotion for 
rehearing was denied. j 

Thereupon, the applicant tiled a bill for injunction in the 
Supreme Court of the District of Columbia. This court 
awarded the injunction and restrained the defendants, the 
Secretary of the Interior and the Commissioner of the 
General Land Office I 

| 

“From issuing a patent to the said Whaler Island or any 
part thereof to the county of Del Norte, Californija, pending 
final determination by the defendants of the rigjhts of the 
plaintiff to the said island as prayed in plaintife’s bill of 
complaint.’ ’ 

The defendants were further enjoined from consideration 
of the Executive orders of January 28, |1927, and 
36 February 12,1927, and the Act of Congres^ of March 
4, 1927, in determining the rights of the plaintiff. 
This decree was affirmed by the Court of Appeals of the 
District of Columbia, November 4, 1929, in Wesf et al. v. 
Lyders (59 App. D. C. 122). 

June 6, 1932, with the then incumbents of the offices of 
Secretary of the Interior and Commissioner of tlib General 
Land Office substituted as parties defendant, the decree was 
again affirmed and the injunction continued in force. Ray 
Lyman Wilbur, as Secretary of the Interior, and Charles C. 
Moore, as Commissioner of the General Land Office, v. Eric 
Lyders (61 App. D. C. 202). In this case, the couift said: 

“ * * * In the present case defendants in theijr answer 
allege that long prior to the date when plaintiff hied upon 
the lands in question reports were made through j the War 
Department in respect to the development of Crescent City 
Harbor, and the advisabilitv of the use of Whaler Island in 
connection therewith; that by Act of Congress of| July 18, 
1918, improvement of Crescent City Harbor was authorized 
‘ under plans, which the defendants are informed! and be¬ 
lieve contempla t'd the use of Whaler Island as a terminus 
of a sand jetty connecting with the shore, for the j purpose 
of protecting the inner harbor’; that, as a condition prece¬ 
dent to the improvement, the Secretary of Waif should 
require local interests to contribute $200,000 tovfard the 

5—6522 ! 
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improvement; and that this amount was paid by Del Norte 

Countv to the S'ecretarv of War. 

•> • 

“These assertions raise issues of fact with nothing 
offered in support thereof excepting an ex parte ruling of 
the department. These facts, if established in an orderly 
proceeding before the Secretary in a contest of plaintiff’s 
entry, and in accordance with the rules of practice of the 
department, might constitute the equivalent of such a with¬ 
drawal of Whaler Island from the public domain as to ex¬ 
clude it from the right of entry, even by the use of Valentine 
Scrip; but before plaintiff’s filing can be cancelled, or 
patent issued, he is entitled to a hearing, as was commanded 
bv the decree in the former case. His filing is a valid one 
that can only be assailed through a proper contest or pro¬ 
test proceeding I in which he is accorded full right to be 
heard, with the privilege of answering these averments, in 
order that a proper record may be made upon which the 
Secretary can intelligently predicate a decision.” 


Pursuant to this decree, on August 10, 1932, the Com¬ 
missioner of the General Land Office directed that a copy 
of the protest filed February 8. 1927, by J. J. Mc- 
37 Namara, as chairman of and in behalf of the Del 
Norte County Harbor Commission, be served upon 
Lyders and that he be given an opportunity to answer the 
allegations of the protest. It was further directed that the 
notice include, in addition to the issues raised by the pro¬ 
test, the following allegations: 


1. That long prior to the date when Lyders filed his ap¬ 
plication to acqbire Whaler Island with Valentine scrip, 
reports had been made through the War Department with 
respect to the development of Crescent City Harbor and 
the advisability of using Whaler Island in connection 
therein. 

2. That by the Act of Congress of July 18, 1918, the im¬ 
provement of Crescent City Harbor was authorized under 
plans which contemplated the use of Whaler Island as the 
terminus of a sand jetty connected with the shore for the 
purpose of protecting the inner harbor. 

3. That as a condition precedent to the improvement in 
question, the Secretary of War was directed by Congress 
to require local interests to contribute $200,000 toward the 
improvement of the harbor. 
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4. That the amount in question was paid by Del Norte 
County to the Secretary of War. 


On September 21, 1932, Lyders filed a demurrer to the 
protest of the Harbor Commission and to the allegations of 
the Secretary of the Interior. In addition, he ^iled an an¬ 
swer in which he denied that Whaler Island had been with¬ 
drawn from the public domain or appropriated by Con¬ 
gress in anv way. 

A hearing was held March 7, 1933, before the bffice of the 
Register of the Sacramento, California, Land Office, at 
which all parties were either represented or appeared in 
person. 


On July 1, 1933, a decision was rendered by tljie Register 
which overruled the applicant’s demurrer and Rejected his 
application on the grounds that the evidence produced at 
the hearing disclosed facts which constituted an lappropria- 
tion of Whaler Island by Congress, and that, therefore, it 
was not unappropriated public land on the date the scrip 
application was filed. 

38 This decision was affirmed by the Commissioner of 
the General Land Office bv decision datec} Februarv 
12, 1934. ‘ I 

Lyders has appealed from the decision of th^ Commis¬ 
sioner, citing as grounds therefor error 


“in holding that Whaler Island at the date of sell 
not public land subject to disposition under the 
laws of the United States on the date of the 
thereof by the appellant.” 


ection was 


public land 
selection 


The question presented by this appeal is whethjer Whaler 
Island was withdrawn from the public domain |or appro¬ 
priated by Congress for public use prior to the cjate of the 
filing of application by Lyders. 

Valentine scrip was issued pursuant to authority of the 
Act of April 5, 1872 (17 Stat. 649). Thomas B. Valentine 
was required to deed certain lands to the United States and 


“in lieu thereof the claimant or his legal representatives 
may select and shall be allowed patents for an equal quan¬ 
tity of the unoccupied and unappropriated publib lands of 
the United States * * * and the Commissioner of the 

General Land Office, under the direction of the Secretary of 
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the Interior, shall be authorized to issue scrip in legal sub¬ 
divisions to the said Valentine or his legal representatives 
in accordance with the provisions of this act.” 


The harbor of Crescent City, California, in which Whaler 
Island stands, has been the subject of governmental con¬ 
cern for a great number of vears. The first congressional 
legislation concerning it occurred when the Rivers and 
Harbors Act of July 2b, 1912 (37 Stat. 201, 230), authorized 
a preliminary survey to be made of ‘‘Crescent City Harbor 
and vicinity, California, with a view to securing a suitable 
harbor”. Pursuant to this authorization, the District 
Engineer Officer of the War Department made a prelimi¬ 
nary examination and on April 19, 1913, submitted a report 
that the location of a harbor in this vicinitv was desirable 
and recommended that a survev be made to determine the 
most suitable location. Acting upon this recom- 
39 mendation, the War Department ordered that a sur¬ 
vev of this vicinitv be made bv the District Engineer 
Officer. Following the survey, the District Engineer Officer 
submitted a report to the Chief of Engineers of the War 
Department, January 31, 1914, in which the improvement 
of the harbor of Crescent City, California* was recom¬ 
mended by placing a 


“breakwater extending from Battery Point to Fauntleroy 
Rock along a line selected over the reefs and rocks in a 
place which will afford the cheapest construction and a 
jetty or sand barrier from Whaler Island to the high-water 
beach line. The entrance will be between FaunteZrov Rock 
and Whaler Island.” 


The report further suggested that rock for the construction 
of the breakwater and jetty could be obtained from Whaler 
Island and other rocks nearbv. In this connection the re- 
port stated: 

“It is thought that many of these rocks, including 
Whaler Island and Castle Rock, are still the property of 
the United States and it is suggested that they be withheld 
from sale or other transfer from the public domain until 
it is determined whether or not they be needed for the de¬ 
velopment of the harbor.” 


I 
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Acting upon this report, the Board of Engineers for Rivers 
and Harbors, on November 10, 1915, submitted its report, 
which reviewed with approval the report of the District 
Engineer Officer and recommended that the harbor of Cres¬ 
cent City, California, be improved by the construction of 
a breakwater extending from Batterv Point to Fauntlerov 
Rock, and a jetty or sand barrier from Whaljn* Island to 
the high-water beach line, provided assurance was received 
that a proposed railroad between Grants Pass, Jdregon, and 
Crescent City, California, would be completed ahd provided 
that local interests contribute the sum of $100,Q00. 

December 10, 1915, the Chief of Engineers transmitted 
these reports to the Secretary of War, together with a let¬ 
ter recommending tlie construction of the breakwater and 
jetty or sand barrier, subject to the conditions set forth 
in the report of the Board of Engineers. This letter 
40 and the reports were sent by the Secretary of War 
to the Speaker of the House of Representatives, by 
whom they were referred to the House Committee on 
Rivers and Harbors and were ordered to be printed. When 
printed they became House Document No. 434i 64th Con¬ 
gress, 1st Session, which is a part of the record of this 
case. 

Following consideration of this document. Congress 
passed the Rivers and Harbors Act of July 1$, 1918 (40 
Stat. 905), which appropriated money 

“for the construction, completion, repair and preservation 
of the public works hereinafter named * * *: 

“Crescent City Harbor, California. The improvement 
of Crescent Citv Harbor is herebv authorized in accord- 
ance with the report submitted in House Documejnt No. 434, 
64th Congress, 1st Session, and subject to the condi¬ 
tions set forth in said document: Provided. That before 
entering upon the prosecution of the work herein author¬ 
ized the Secretary of War shall require the contribution of 
the sum of $200,000 from local interests and the iaid Secre¬ 
tary is hereby authorized to prosecute the work ojf improve¬ 
ment with such funds when so furnished.” 

■ 

The Acts of March 2, 1919 (40 Stat. 1284), ai^d Septem¬ 
ber 22, 1922 (42 Stat. 1038), waived the conditions prec- 
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edent with respect to the construction of the railroad be¬ 
tween Grants Pass, Oregon, and Crescent City, California. 

Work under this project was commenced in April, 1920, 
and was prosecuted during the summer work season each 
year under various contracts until July 20, 1925, when the 
funds available, amounting to $490,000, were exhausted. 
Of this sum, $245,000 was supplied by local interests and 
$245,000 by the United States. 

Pursuant to recommendations contained in reports of the 
District Engineer Officer and the Board of Engineers for 
Rivers and Harbors (House Document 595, 69th Congress, 
2d Session), Congress, by the Rivers and Harbors Act of 
January 21, 1927 (44 Stat. 1010), authorized the continua¬ 
tion of the project and appropriated the further sum of 
$710,000 for this purpose. 

From the foregoing history, it can be seen that, 
41 after examination and consideration, the War De¬ 
partment submitted to Congress the reports con¬ 
tained in House Document 434, 64th Congress, 1st Session, 
which recommended the improvement of the harbor of 
Crescent City according to certain plans set forth therein. 
These plans include the use of Whaler Island both as a 
terminus for a jetty or sand barrier and as a place where 
rock suitable for the construction recommended could be 
obtained. An examination of the document in question 
clearly discloses the importance of Whaler Island in the 
project, and, in fact, the report of the District Engineer 
Officer recommended that Whaler Island be withdrawn 
from the public domain. The Act of July 18, 1918, supra, 
authorized the improvement of Crescent City Harbor in ac¬ 
cordance with the plans and recommendations set forth in 
the House Document, and this, in effect, was an adoption 
by Congress of those plans and recommendations. There¬ 
fore, it would seem that Congress adopted the recommenda¬ 
tion that Whaler Island be withdrawn, and, as a conse¬ 
quence of this, it was actually withdrawn from the public 
domain at that time. 

However, aside from this, it is clear that Congress, in 
authorizing the construction of a project of which Whaler 
Island was so clearly an important part, and in authorizing 
the expenditure of public money in the prosecution of the 
project, appropriated Whaler Island for public use. A 
specific appropriation in terms is not necessary to remove 
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land from the class of public land the title td which may 
he acquired by Valentine scrip or otherwise. lA valid ap¬ 
propriation may result from action by Congress which 
necessarily implies such appropriation. Tips has been 
repeatedly recognized by the Supreme Court of the United 
States. 


land which 
ry post and 
withdrawal 


In Wilcox v. Jackson (13 Pet. 498), public 
had been used bv the United States as a milita 
as an Indian agency without a specific 
42 of the land, was held to have been appropriated 
and removed from the public domain. 

The case of United States v. Fitzgerald (In Pet. 407) 
cited the Wilcox case with approval and held that the 
direction by an act of Congress that a lighthouse be built 
on a particular tract of land constitutes an appropriation 

of that land bv Congress. 

. . . 1 

Therefore, it is the decision of this Department that the 
Act of Congress of July 18, 1918, authorizing as it did 
the construction of the project recommended| in House 
Document 434, 64th Congress, 1st Session, which project 
included the use of Whaler Island in the manner herein¬ 
before described, constituted an appropriation jof Whaler 
Island by Congress; and since the Valentin^ scrip by 
which Lyders claims entitled him to select only unappro¬ 
priated public land, his application must be rejected. 

The decision of the Commissioner is affirmed. 

(Ssrd.) T. A. WALTERS, 

First Assistant Secretary. 

(90296.) 
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Exhibit “C”. 

Department of the Interior, Washington 


A-178S1. 


“K.” 

Sacramento 0172G0, 017442. 
Motion Denied. 


November 1, 1934. 

Del Norte County Harbor Commission, Protestant, 

v. 

Eric Lyders, Selector; United States, Tntervenor. 

Motion for Rehearing. 

Eric Lyders lias filed motion for rehearing of depart¬ 
mental decision of September 18, 1934, which rejected 
his application tb locate Valentine scrip issued pursuant to 
the Act of April 5, 1872 (17 Stat. 049), upon a tract of 
unsurveyed land located in the harbor of Crescent City, 
Del Norte County, California known as Whaler Island. 

The application was filed January G, 1927. The Depart¬ 
ment affirmed the decisions below rejecting the application 
on the ground that Whaler Island had theretofore been 
withdrawn and appropriated to public use by a provision 
in the Rivers and Harbors Act of July 18, 1918 (40 Stat. 
905), authorizing under certain conditions the improve¬ 
ment of Crescent City Harbor, California. 

The applicant contends that the provisions of the act 
above cited did not constitute an appropriation of Whaler 
Island bv Congress. 

1 W 

He concedes the facts are suflficientlv stated in the 
44 decision assailed, but contends that the construc¬ 
tion of the Act of July 18, 1918, as a withdrawal 
of the island is erroneous. 

But in the examination of the brief in support of the 
motion, it is noticed that it does not raise any question 
that was not fully considered when the decision was pre¬ 
pared, nor any matter that calls for additional discussion. 
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The Department is not persuaded that there was error in 
its action. 

The motion is accordingly denied. 

(Sgd.) ' T. A. WALTERS, 

First Assistant Sedretai'y. 
(92173.) I 

Amended Answer to Bill of Complaint , Return to Rule to 
Shoiv Cause , and Motion to Dismiss Bill. 

Filed March 26, 1935. j 


* 


By leave of Court first had and obtained, thj? defend¬ 
ants, Harold L. Ickes and Fred W. Johnson, filed this 
amended answer to the Bill of Complaint for Injunction, 
as amended, filed in the above-entitled cause, aijd say as 
follows: 

I. 

Answering the allegations of the first paragraph of the 
Bill of Complaint, the defendants say that the plaintiff, 
Eric Lyders, is, as they are informed and beneye, a nat¬ 
uralized citizen of the United States. 

They admit that the plaintiff is a resident of the City 
of San Francisco, in the State of California, and that he 
has brought this suit in his own right. 

II. | 

The defendants admit the allegations of the second para¬ 
graph of the Bill of Complaint. 


45 


III. 


The defendants admit the allegations of the th|ird para¬ 
graph of the Bill of Complaint. 

IV. 

The defendants admit the allegations of the fourth para¬ 
graph of the Bill of Complaint. 

. 

V. 

Answering the allegations of the fifth paragraph of the 
Bill of Complaint, the defendants deny that the plaintiff, 

6—6522 
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on the 6th dav of January, 1927, or at any other time, se- 
lected the tract; of land known as Whaler Island, under the 
provisions of the Act of Congress of April 5, 1872. 

The defendants admit that on the date mentioned the 
plaintiff, as the assignee and legal representative in inter¬ 
est of Thomas B. Valentine, did attempt to select the tract 
of unsurveyed public land known as Whaler Island. The 
defendants say that the plaintiff’s said attempt to select 
the said tract of land known as Whaler Island was inef¬ 
fectual because at the date of the said attempted selection 
Whaler Island had been appropriated to a public use by 
the Government and, therefore, was not unoccupied and 
unappropriated public land subject to selection under the 
provisions of the Act of April 5, 1872. 

Answering the allegations that Whaler Island is a tract 
of land lving in the Pacific Ocean off the coast of Calif or- 
ilia, the defendants sav that Whaler Island is onlv 833 
yards distant from the shore line at its closest point of ap¬ 
proach, and that it is separated from the said shore line 
by shallow water; and that in an opposite direction the 
island is about 1,000 yards distant from the end of a break¬ 
water, as now constructed, which extends from Crescent 

Citv at what is known as Batterv Point. The defendants 
•> •> 

further say that a deep channel used by ocean-going ves¬ 
sels extends between Whaler Island and the afore- 
46 said breakwater, and that public control over the 

land known as Whaler Island is necessary in the in- 

* 

terest of harbor regulations and for the safety of naviga¬ 
tion. 

The defendants admit that on the 6th dav of January, 

* * ' 

1927, Whaler Island contained about three and one-half 
acres of public land of the United States which had never 
been surveyed as a part of the public domain, and that at 
that date it was not occupied by any claimants under the 
public land laws. 

The defendants deny that Whaler Island was unappro¬ 
priated public land of the United States on January 6, 
1927, but say that long prior to that date Whaler Island 
had been included in surveys made by the War Department 
pursuant to acts of Congress providing for the improve¬ 
ment of Crescent Citv Harbor. The defendants further sav 

• * 

that Whaler Island was included in the scheme of harbor 
improvements recommended by the War Department and, 
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therefore, was included in the harbor project, the prosecu¬ 
tion of which was authorized by Congress by the Act of 
July 18, 191S (40 Stat. 905). The defendants say that 
"Whaler Island was appropriated by the Government to a 
public use and, therefore, was not unappropriated public 
land subject to selection by the plaintiff. 

The defendants admit that in attempting to sele|ct Whaler 
Island, as aforesaid, the plaintiff performed thje various 
acts set forth in the last subparagraph of Paragraph V of 
the Bill of Complaint, at the dates set forth, Except the 
defendants say that the plaintiff did not comply with the 
requirement that he select unappropriated public land. 

VL | 

The defendants admit the allegations of the s}xth para¬ 
graph of the Bill of Complaint. 
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VII. 


The defendants admit the allegations of the seventh para¬ 
graph of the Bill of Complaint. 

VIII. 

The defendants admit the allegations of the eighth para¬ 
graph of the Bill of Complaint, except that they deny that 
tliev refused and declined to give force and effect to the 
plaintiff’s rights to Whaler Island acquired by Reason of 
a selection thereof. 

In explanation of their denial, the defendants 
the plaintiff has never acquired any rights to 
known as Whaler Island by reason of his attempted selec¬ 
tion thereof or otherwise, as the said island was not, at 
the date of tlie plaintiff’s attempted selection, 
selection under tlie public land laws of the United States, 
including the act of April 5, 1872. 


say that 
the land 


IX. 

The defendants admit the allegations of the nipath para¬ 
graph of the Bill of Complaint. 

X. 

i 

The defendants admit the allegations of the tejnth para¬ 
graph of the Bill of Complaint. 


44 


ERIC LYDERS VS. HAROLD L. ICKES, SEC Y. 


Answering further, tlie defendants say that the Court 
of Appeals concluded its opinion, affirming the decree of 
the lower court against the defendants, West and Spry, as 
follows: 

“The decision of the Secretarv affirming the decision of 
the Commissioner of the General Land Office and sustain¬ 
ing the order canceling plaintiff’s selection refers to cer¬ 
tain reports of army engineers and acts of Congress for 
the improvement of Crescent City Harbor. Without ex¬ 
pressing any opinion, we have not overlooked the bearing 
those reports and acts of Congress might have on this case 
had the question been properly raised, in so far as they 
suggest an intended appropriation of the island by the Gov¬ 
ernment for a public use.” 

48 XI. 

The defendants admit the allegations of the eleventh 
paragraph of the Bill of Complaint. 

XII. 

The defendants admit the allegations of the twelfth 
paragraph of the Bill of Complaint. 

XIII. 

The defendants admit the allegations of the thirteenth 
paragraph of the Bill of Complaint except that they deny 
that the Department ever refused or declined to give force 
and effect to any right which the plaintiff has to Whaler 
Island. Explaining this denial, the defendants say that 
the plaintiff has never had any right to Whaler Island ac¬ 
quired by his attempted selection thereof or in any other 
manner. 

XIV. 

The defendants admit the allegations of the fourteenth 
paragraph of the Bill of Complaint. 


XV. 

The defendants admit the allegations of the fifteenth 
paragraph of the Bill of Complaint. 

Answering further, the defendants say that the hearing 
was held following due notice to the plaintiff who was pres- 
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cnt at the hearing. 


The evidence adduced at thb hearing 


both documentary and oral, was preserved and {became a 
record and the defendants further say that the decisions 
of the register, Commissioner of the General Lajnd Office, 


and the Secretary of the Interior were rendered after a 
thorough consideration of that record. 


The defendants say that in conducting the said hearing 


and giving consideration to the subsequent appeals, the 
defendants and their duly authorized agents complied with 
all of the rules of the General Land Office applicable in 
such cases. 


XVI. 

Answering the allegations of the sixteenth paragraph of 


the bill of Complaint, as amended, the defendants jfeny that 
they have ever refused and declined, or are continuing to 
refuse and decline, to give force and effect to ;jmv right 
which the plaintiff has to Whaler Island. Explaining this 
denial, the defendants say that the plaintiff has never had 
any right to Whaler Island, acquired by virtue j>f his at¬ 
tempted selection thereof, or in any other manner! 

The defendants deny that in rejecting the plaintiff’s ap¬ 
plication to select Whaler Island they are applying an erro¬ 
neous construction of law. The defendants saV further 
that the rejection is based on a determination of a ques¬ 
tion of fact. 


The defendant, the Secretary of the Interior, denies that 
he bases his rejection of the plaintiff’s application on the 
sole ground that the Act of Congress of July 18, 1918 (40 
Stat. 905), constituted an appropriation of Whaler Island 
by Congress. Explaining this denial, the defendant, the 
Secretary of the Interior, savs that this was merely one of 
the considerations entering into his decision. 

The defendants deny that there has been no appropria¬ 
tion of Whaler Island, but say that Whaler Island! was ap¬ 
propriated to a public use prior to the date the plafntiff ap¬ 
plied to select it and for this reason it was not subject to 
selection by him. 

The defendants admit that the report of the District En¬ 
gineer Officer of the United States Army, contained in 
House Document 434, 64th Congress, 1st Sessionj, recom¬ 
mended that the harbor of Crescent City, California, be 
improved by the construction of a breakwater extending 


i 
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from Batterv Point to Fauntlerov Rock, and the construe- 
* + 

tion of a jetty or sand barrier from Whaler Island to the 
high-water behch line of the shore. The defendants fur¬ 
ther admit that the reports of the Board of Engineers and 
the Chief of Engineers of the United States Array, also 
contained in House Document 434, 64th Congress, 

50 1st Session, did not recommend the immediate con¬ 
struction of the jetty or sand barrier from Whaler 

Island to the high-water beach line, but the defendants say 
that said reports recommended the construction of a 
project of which Whaler Island was to be an important 
part as a natural barrier, a source of rock for the construc¬ 
tion of the breakwater, and a terminus of the jetty or sand 
barrier eventually to be constructed when warranted bv 
increased shipping. 

The defendants admit that the Act of Congress of July 
18, 1918, contained no appropriation for the construction 
of the jetty or sand barrier from Whaler Island to the 
highwater beach line, but the defendants say that said act 
of Congress provided for an appropriation and expenditure 
of public funds in the construction of a project of which 
Whaler Island was to be an important part as a natural 
barrier, a source of rock for the construction of the break¬ 
water, and a terminus of the jetty or sand barrier 
eventually to be constructed when warranted by increased 
shipping. 

The defendants admit that the jetty or sand barrier has 
not, up to this time, been constructed. In this connection 
the defendants say that the Crescent City Harbor project 
has not yet been finally completed as originally recom¬ 
mended and that construction on the said project proceeded 

intermittently until 1931. 

* 

The defendants denv that Whaler Island has never been 
used or utilized for any purpose connected with the im¬ 
provement of Crescent City Harbor. 

The defendants deny that the utilization of Whaler 
Island in connection with the Crescent Citv Harbor 
project has ever been abandoned. 

The defendants admit that in the Department’s decision, 
dated May 17, 1927, upon an appeal by the plaintiff 

51 from a decision of the Commissioner of the General 
Land Office, the Secretary of the Interior said that 

Whaler Island had never been taken possession of and 
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occupied by the Government for any special purpose prior 
to appellant's scrip location, and that it had neVer at any 
time been included or involved in any plan authorized or 
approved bv Congress for the improvement of Crescent 
City Harbor. ' | 

Answering further, the defendants sav that said decision 
was rendered prior to the hearing* and the introduction of 
the evidence upon which the decision of Septembejr 18, 1934, 
was based. j 

The defendants admit that unless enjoined by |this Hon¬ 
orable Court they will issue patent for said Whajler Island 
to the County of Del Norte, California, but den}’ that the 
issuance of patent for the said Whaler Island to the County 
of Del Norte, California, will be in violation of plaintiff’s 
rights as assignee of the said Thomas B. Valentine. The 
defendants say that the plaintiff has never had *jmy rights 
to Whaler Island as assignee of the said Thomas jB. Valen¬ 
tine, acquired by virtue of his attempted selection or other¬ 
wise. 

XVII. 

Answering the allegations of the seventeenth paragraph 
of the Bill of Complaint, the defendants admit that the 
plaintiff has now completely exhausted his rights of ap¬ 
peal, review and rehearing in the Department of the In¬ 
terior and in the General Land Office, in respect of his 
claim to the said Whaler Island. 

Answering further, the defendants deny that f;he plain¬ 
tiff is entitled to any remedy in the premises, either at law 
or in equity. i 

The defendants deny that the rulings of th^ General 
Land Office and the Department of the Interior are 
52 erroneous in matter of law. 

XVIII. I 

: 

Answering the allegations of the eighteenth paragraph 
of the Bill of Complaint, the defendants deny that the 
plaintiff has done anything which vests in him the’ equitable 
title to Whaler Island. 

The defendants deny that the plaintiff is entitled to per¬ 
fect his attempted selection of Whaler Island and receive a 
patent thereto. 
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The defendants deny that the issuance of a patent to 
Whaler Island by the defendants herein would cause the 
plaintiff irreparable loss, damage, or injury. Defendants 
say that this is true because the plaintiff has no right, title, 
or interest in and to the said Whaler Island which could 
be adversely affected by the issuance of a patent to Del 
Xorte County, California. 

The defendants say further that the plaintiff is not en¬ 
titled to any remedy in the premises, either at law or in 
equity. 

Answering the entire Bill of Complaint and the Rule to 
Show Cause issued pursuant thereto, the defendants say as 
follows: 

Following due notice to the plaintiff of a protest against 
his attempted selection of Whaler Island filed by the Del 
Xorte County Harbor Commission, a hearing was held at 
which all of the interested parties appeared in person or 
were represented by counsel. The plaintiff, a lawyer, ap¬ 
peared in propria persona. At this hearing oral testimony 
was given and transcribed and doeumentarv evidence was 
introduced. The evidence thus adduced at the hearing was 
compiled into a record and it is upon this record that the 
officers of the General Land Office and the Secretarv of the 
Interior have predicated their decisions. After thoroughly 
considering thfe transcript of testimony and the documen- 

tarv evidence contained in the record the Secretarv 
» * 

53 of the Interior, as disclosed in his decision which has 
been made a part of the Bill of Complaint and is 
marked Exhibit “B,” determined the following facts to 
exist: 

Crescent City, the county seat of Del Xorte County, Cali¬ 
fornia, is a town situated on the Pacific Coast about halfway 
between San Francisco and the mouth of the Columbia 
River. The town faces upon a crescent-shaped bay about 
one mile long by one-half mile wide which is a natural har- 
bor. This harbor is protected by its own boundaries to the 
east, north and northwest, but is exposed to southerly 
storms. 

Located at the entrance to Crescent Bay is a barren and 
rocky island, known as Whaler Island, containing about 
3i/ 2 acres. The island, so far as its size permits, serves as 
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a natural breakwater, and as a partial protection to the 
harbor of which it is a part. 

The harbor has been the subject of governmental concern 
for a great number of years. The first congressional legis¬ 
lation concerning it occurred when the Rivers add Harbors 
Act of July 25, 1912 (37 Stat. 201, 230), authorized a pre¬ 
liminary survey to be made of 4 4 Crescent City Harbor and 
vicinity, California, with a view to securing a suitable har¬ 
bor.” Pursuant to this authorization the district engineer 
officer of the War Department made a preliminary exami¬ 
nation, and on April 19, 1913, submitted a report that the 
location of a harbor in this vicinitv was desirable and rec- 

mJ 

ommended that, a survey be made to determinq the most 
suitable location. Acting upon this recommendation, the 
War Department ordered that a survey of this ticinit}" he 
made by the district engineer officer. Following tfhe survey 
the district engineer officer submitted a report toj the Chief 
of Engineers of the War Department January 31, 1914, 
which recommended the improvement of the harbor of 
Crescent City, California, by placing a 

44 * * * breakwater extending from Battery Point 

54 to Fauntlerov Rock along a line selected over the 
reefs and rocks in a place which will afford the cheap¬ 
est construction and a jetty or sand barrier from Whaler 
Island to the high-water beach line. The entrance 
will be between Fauntlerov Rock and Whaler Islhnd. ’ ’ 

mt 

I 

| 

The report further suggested that rock for the construction 
of the breakwater and jetty could be obtained froijn Whaler 
Island and other rocks nearby. In this connection the re¬ 
port stated: 

4 4 It is thought that many of these rocks including Whaler 
Island and Castle Rock are still the property of tljie United 
States and it is suggested that they be withheld from sale 
or other transfer from the public domain until it is deter¬ 
mined whether or not they be needed for the development 
of the harbor.” 

i 

Acting upon this report, the Board of Engineers for 
Rivers and Harbors on November 10, 1915, sffbihitted its 
report which reviewed with approval the report of the dis- 

7—6522 
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trict engineer officer and recommended that the harbor of 
Crescent City, California, be improved by the construction 
of a breakwater extending from Battery Point to Fauntle- 
roy Rock, and a jetty or sand barrier from Whaler Island 
to the high-water beach line, provided assurance was re¬ 
ceived that a proposed railroad between Grant's Pass, Ore¬ 
gon, and Crescent City, California, would be completed, and 
provided that local interests contribute the sum of $100,000. 

December 16,1915, the Chief of Engineers of the War De¬ 
partment transmitted these reports to the Secretary of War, 
together with a letter recommending the construction of the 
breakwater and jetty or sand barrier subject to the condi¬ 
tions set forth in the report of the Board of Engineers. This 
letter and the reports were sent by the Secretary of War 
to the Speaker of the House of Representatives by whom 
tliev were referred to the House Committee on Rivers and 
Harbors and were ordered to be printed. When printed 
they became House Document No. 434, 64th Congress, 1st 
Session, which was a part of the record of the case. 

Following consideration of this document Congress 
55 included, in the Rivers and Harbors Act of July 13, 
1918 (40 Stat. 905) a provision which appropriated 

funds 

“* * * for the construction, completion, repair and pres¬ 
ervation of the public works hereinafter named * # 

“Crescent City Harbor, California. The improvement 
of Crescent Citv Harbor is hereby authorized in accord- 
ance with the report submitted in House Document No. 434, 
64th Cong., 1st Sess., and subject to the conditions set 
forth in said document: Provided , That before entering 
upon the prosecution of the work herein presented the Sec¬ 
retary of War shall require the contribution of the sum of 
$200,000 from local interests, and the said Secretary is here¬ 
by authorized to prosecute the work of improvement with 
such funds when so furnished/’ 

The Acts of March 2,1919 (40 Stat. 1284), and September 
22, 1922 (42 Stat. 1038), waived the conditions precedent 
with respect to the construction of the railroad between 
Grant’s Pass, Oregon, and Crescent City, California. 

Work under this project was commenced in April, 1920, 
and was prosecuted during the summer work season each 
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vear under various contracts until Julv 20, 192u, when the 
funds available, amounting to $490,000, were exhausted. Ot* 
this sum $245,000 was supplied by local interestsj and $245,- 
000 bv the United States. j 

Pursuant to recommendations contained in [reports of 
the district engineer officer and the Board of Engineers for 
Rivers and Harbors (House Document No. 595, 09th Cong., 
2d Sess.), Congress, by the Rivers and Harbors Act of Jan¬ 
uary 21, 1927 (44 Stat. 1010), authorized the continuation 
of the project and appropriated the further sum pf $710,000 
for this purpose. 

The reports contained in House Document NoL 434, 64th 
Congress, 1st Session, which recommended the improvement 
of Crescent City Harbor according to certain planls set forth 
therein, included in these plans the use of Whaler Island 
both as a terminus for a jetty or sand barrier and as 
56 a place where rock suitable for the construction which 
is recommended could be obtained. 

When Eric Lyders attempted to select Whaler Island on 
January 6, 1927, the said island had been appropriated to 
a public use and, therefore, it was not unappropriated pub¬ 
lic land subject to selection with Valentine scrip.j 

Upon this finding of fact the Secretary of thP Interior 
rejected Lyders’ application and denied his njotion for 
rehearing. 

Lyders has instituted the present suit against the defend¬ 
ants, the Secretary of the Interior and the Commissioner 
of the General Land Office. 

The defendants say that the plaintiff is not entitled to 
the relief prayed in his Bill of Complaint in this cjause, and 
that he is not entitled to subject these defendants to the 
preliminary restraining order sought through thb Rule to 
Show Cause issued pursuant thereto, for the following rea¬ 
sons : 

The defendants say that on the date Eric Lyder^ filed ap¬ 
plication to select the land known as Whaler Island, Jan¬ 
uary 6, 1927, Whaler Island was not subject to acquisition 
under any of the public land laws of the United States, 
including the Act of April 5,1872, pursuant to which Valen¬ 
tine scrip was issued. 

The defendants say that prior to January 6, 1927, the 
date Eric Lyders filed application to select Whaler Island 
by virtue of Valentine scrip, Whaler Island had jbeen ap- 

8—6522 
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propriated to a public use and, therefore, it was not un¬ 
appropriated public land subject to selection by him. 

Wherefore, in accordance with leave of Court heretofore 
granted, the defendants move the Court to dismiss this 
cause and the plaintiff ? s amended bill of complaint filed 
herein upon each and every of the following grounds: 

1. The amended bill of complaint and the exhibits at¬ 
tached thereto and made a part thereof wholly fail to set 
up sufficient grounds to warrant the Court in grant- 
57 ing the relief sought, or any relief. 

2. The amended bill of complaint and the exhibits 
attached thereto and made a part thereof show that the 
decision of which the plaintiff complains is in complete ac¬ 
cordance with the public land laws of the United States. 

?). The amended bill of complaint and the exhibits at¬ 
tached thereto and made a part thereof show that the deci¬ 
sion of which the plaintiff complains was rendered by the 
Secretary of the Interior in the lawful exercise of the au- 
thoritv vested exclusively in him bv Congress and, there- 
fore, it is not subject to review by the courts. 

4. The amended bill of complaint and the exhibits at¬ 
tached thereto and made a part thereof show that the plain¬ 
tiff has a full, complete and adequate remedy, in the event 
patent is erroneously issued by the defendants to the said 
County of Del Norte, in a suit against such patentee, 
wherein all questions of title may be adjudicated and de¬ 
termined and wherein all parties in interest may be brought 
before the court. 

The defendants ask that the foregoing motion be called 
up and disposed of before final hearing. 

Having now fully answered the Bill of Complaint in this 
cause, and the Rule to Show Cause issued pursuant thereto, 
the defendants respectfully pray: 

1. That the Rule to Show Cause issued herein be va¬ 
cated and discharged. 

2. That the Bill of Complaint for Injunction filed herein 
be dismissed, with costs. 

HAROLD L. ICKES, 
FRED W. JOHNSON. 
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District of Columbia, ss : 


I, Harold L. Ickes, being first duly swcprn, on my 
58 oath sav that I have read the foregoing [answer bv 
me subscribed and that I know the contends thereof; 

and that the matters and things therein stated bf mv own 

° | * 

knowledge are true and that those stated upon information 
and belief I believe to be true. 

HAROLD L. jICKES. 

Subscribed and sworn to before me this 25th day of 
March, 1935. 

[seal.] W. H. REICHA|RD, 

Notary Public in and for the District of Cblumbia. 

Mv commission expires August 10, 1935. 

I 

NATHAN R. MARGOLD, 

Solicitor, 

Department of the Interior. 

CHARLES FAHY, 

First Assistant Solicitor, 

Department of the Interior. 

FREDERICK BERNAYS WIENER, 

Assistant Solicitor, 

Department of the Interior. 

JACKSON E. PRICE, 

Assistant Solicitor, 

Department of the Interior, 

Attorneys for Defendants. 

Final Decree. 


Filed May 15, 1935. 


The above entitled cause having come on to be peard the 
17th day of April, 1935, on the defendant’s motipn to dis¬ 
miss the plaintiff’s amended bill of complaint; anjd at said 
time the parties thereto having appeared in open [court by 
their respective attorneys and the arguments of said attor¬ 
neys having been heard, and the matter having bten care¬ 
fully considered, the Court, being fully advised in tjhe prem¬ 
ises, it is hereby 
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59 Ordered, adjudged and decreed this 15th day of 
May, 1935, that the defendant’s motion to dismiss 
be, and the same hereby is, granted. 

'Whereupon, comes now the plaintiff by his attorney of 
record and elects to stand upon his bill of complaint, as 
amended, filed herein. 

Whereupon it is ordered, adjudged and decreed that the 
said bill of complaint, as amended, be, and the same hereby 
is, dismissed and the rule to show cause issued herein be, 
and the same herebv is, discharged. 

Wherefore, it is considered that the plaintiff takes noth¬ 
ing by this suit, and the defendants go hence without day, 
be for nothing held and recover of the plaintiff their costs 
of defense to be taxed bv the clerk and have execution 
thereof. 

! ALFRED A. WHEAT, 

Chief Justice. 

From the foregoing order the plaintiff* by his attorney 
of record in open Court notes an appeal to the United States 
Court of Appeals for the District of Columbia; whereupon 
an undertaking to act as a cost bond is herebv fixed in the 
sum of one hundred dollars ($100), with leave to deposit 
fiftv dollars ($50) cash with the Clerk in lieu thereof. 

! ALFRED A. WHEAT, 

Chief Justice. 


Memorandum. 

June 7, 1935.—$50 deposit in lieu of bond on appeal. 
60 Assignments of Error. 

Filed June 24, 1935. 


The plaintiff, Eric Lyders, assigns the following as errors 
of the Supreme Court of the District of Columbia in the 
above entitled cause, in the granting of the defendants' mo¬ 
tion to dismiss, and the entering of its final decree dismiss¬ 
ing the plaintiff's bill of complaint, to wit: 


1. The Court erred in granting the motion of the defend¬ 
ants to dismiss the bill of complaint. 
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2. The Court erred in dismissing the plaintiff’s bill of 
complaint. 

3. The Court erred in failing to restrain and|enjoin the 
defendants, and each of them, and their successors in office, 
and all persons claiming to act under their authority and 
control, from issuing and delivering a patent toja tract of 
land known as Whaler Island, located in the jharbor of 
Crescent City, California, to the County of De| Norte or 
to any person other than the plaintiff herein. 

4. The Court erred in failing to enter its decrek* vacating 
and setting aside the certain rulings, holdings and decisions 
of the defendants set up as Exhibits “A”, “B’ , and “0” 
to the bill of complaint. 

5. The Court erred in failing to adjudge and decree that 
Hie plaintiff has done everything under the public! land laws 
of the United States to entitle him to patent to that cer¬ 
tain tract of land known as Whaler Island. 

6. The Court erred in failing to compel the defendants to 
recognize and give full legal force and effect to the plain¬ 
tiff's application for the tract of land known as Whaler 

Island, with Valentine Scrip. 

(51 7. The Court erred in failing to hold that the de¬ 

fendants were not vested with discretionary powers 
in passing upon the application of the plaintiff for the tract 
of land known as Whaler Island. 

8. The Court erred in failing to hold that the question of 
whether the tract of land known as Whaler Island was ap¬ 
propriated is purely a question of law, reviewalilc by the 
Courts. 

9. The Court erred in failing to hold that the defendants 
acted arbitrarily and capriciously in rejecting thi applica¬ 
tion of the plaintiff for the tract of land known a^ Whaler 
Island. 

10. The Court erred in failing to hold that the tract of 
land known as Whaler Island was not dedicated to a public 
use by act of Congress prior to the filing of the plaintiff’s 
application therefor. 

11. The Court erred in failing to hold that the tract of 
land known as Whaler Island was not dedicated td a public 
use bv act of anv Executive Officer of the United States 
prior to the filing of the plaintiff’s application thehefor. 

12. The Court erred in failing to hold that Ihe tract 
known as AVhaler Island was not appropriated at jthe time 
of the application therefor filed by the plaintiff. 
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IS. The Court erred in failing to hold that public land 
cannot be appropriated to public use by implication. 

14. The Court erred in failing to hold that the plaintilf 
has not an adequate remedy by a suit in equity in the lo¬ 
cality where the property is situated. 

15. The Court erred in rendering its judgment in favor 
of the defendants and against the plaintiff. 

16. The Court erred in other respects apparent on the 
record. 

C. F. R. OGILBY, 
Attorney for Eric Lyders. 


62 Service of a copy of the foregoing Assignments of 

Error acknowledged this 24th dav of June, 1935. 

JACKSON E. PRICE. 
Attorney for the Defendants. 


Designation of Record. 

Filed June 24, 1935. 

«*##*#*# 

Comes now Eric Lyders, the Appellant in the above en¬ 
titled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts 
being considered necessarv and sufficient for the determina- 
tion of the questions raised on appeal, namely: 

1. The Bill of Complaint and Exhibits “A”, “B M and 
“C” thereto; omitting paragraph XVI as appearing in the 
original bill of complaint and inserting in lieu thereof para¬ 
graph XVI as it appears in the Amendment to Bill of Com¬ 
plaint. 

2. Defendants ? Amended Answer to the Bill of Com¬ 
plaint, Rule to Show Cause, and Motion to Dismiss Bill. 

3. Order and Final Decree dismissing the Bill of Com¬ 
plaint. 

4. Assignments of Error. 

5. This Designation. 

C. F. R. OGILBY, 

: Attorney for Eric Lyders. 

Service of a icopy of the foregoing Designation of Rec¬ 
ord acknowledged this 24th dav of June, 1935. 

JACKSON E. PRICE, 
Attorney for Defendants . 
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ERIC LYDERS VS. HAROLD L. ICKES, SEC’^. 57 

Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbiass: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 62, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 58073 in Equity, wh|erein Eric 
Lyders is plaintiff and Harold L. lckes, as Secretary of the 
Interior, et al., are defendants, as the same remains upon 
the files and of record in said Court. 

In tcstimonv whereof I hereunto subscribe mvj name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of July, 1935. 

[ Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

' 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6522. Eric Lyders, Appellant, vs. Harold L r lckes, as 
Secretary of the Interior, et al. United States Cofurt of Ap¬ 
peals for the District of Columbia. Filed Jul. 24, 1935. 
Henry W. Hodges, Clerk. 
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Untteb States Court of gppeMs 

FOR TIIE DISTRICT OF COLUMBIA' 

I 

I 

October Term, 1935. 


Xo. G522. 


Eric Lyders, Appellant , 

v. 

Harold L. Ickes, as Secretary of the Interior, and 
Fred W. Johnson, as Commissioner of the Gen¬ 
eral Land Office, Appellees. 


BRIEF ON BEHALF OF APPELLANT. | 

■ i 

— 

i 

STATEMENT OF THE CASE. | 

This is an appeal by Eric Lyders, the plaintiff below, 
from a decree of the Supreme Court of the District of 
Columbia, entered on the 15th day of May, 193|5 (R. 
53), in Equity Cause Xo. 58073, dismissing the plain¬ 
tiff’s bill of complaint, as amended. 

This case has been before this Court on two former 
occasions, in Xo. 4783 of the April Term, 1928, entitled 
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West v. Lyders, and in Xo. 5491 of the October Term, 
1931, entitled Wilbur v. Lyders. The case is as fol¬ 
lows : 


On January 6, 1927, Eric Lyders, a citizen of the 
United States and a resident of San Francisco, Califor¬ 
nia, selected a certain tract of land known as Whaler 
Island, lying 1 in the Pacific Ocean off the coast of Cali¬ 
fornia, near Crescent City, said island then being un- 
surveyed, unoccupied and unappropriated public land 
of the United States, non-mineral, and containing about 
three and one-half (3 ! /l>) acres. Lyders’ selection was 
made with Valentine Scrip under the provisions of the 
Act of April 5, 1872 (17 Stat. 649), which is one of 
very few public land statutes permitting the selection 
of unsurveyed public land. Lyders in every respect 
complied with the rules and regulations of the Depart¬ 
ment of the Interior and of the General Land Office in 


respect of such selection. (R. 4.) 

Thereafter on January 28, 1927, the President of 
the United States, under authoritv of the Act of June 
25, 1910 (36 Stat. 847) as amended by the Act of Au¬ 
gust 24, 1912 (37 Stat. 497), withdrew Whaler Island 
from settlement, location, sale, entry and all forms of 
appropriation, subject to any valid existing rights, 
pending classification and legislation. On February 
12, 1927, the President, likewise under the authority of 
said two Acts of Congress, again withdrew the island 
from settlement, location, sale, entry and all forms of 
appropriation in aid of legislation and in connection 
with the improvement of Crescent City harbor. There¬ 
after, on March 4, 1927, Congress enacted Private Act 
Xo. 530 (44 Stat. Pt. 3, 1845) which reads as follows: 


“That the Secretary of the Interior is hereby 
authorized to issue patent to the County of Del 
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Norte, State of California, to Whaler Island, con¬ 
taining about three acres, in Crescent City Bay, 
Del Norte County, California, for purposes of a 
public wharf.” 


“Sec. 2. That the Secretary of the Inteli 
hereby directed to take such action as may 
essaiy to carry out the purposes of this Act. 
4-5.) 


nor is 
pe nee- 
(R. 




The then Commissioner of the General Landj Office 
and the then Secretary of the Interior rejected Lyders’ 
selection on the ground that the Act of Congress of 
March 4, 1927, .supra, was mandatory and binding upon 
them, and threatened to issue a patent for Whaler 
Island to the County of Del Norte, California. Lyders, 
having exhausted his remedies in the Land Depart¬ 
ment, tiled his bill of complaint in the Supreme Court 
of the District of Columbia praying that mandatory in¬ 
junction issue against the Secretary of the Interior 
and the Commissioner of the General Land Office, re- 
quiring them to vacate their rulings and decisions ad¬ 
verse to Lyders, to respect and give to Lyders’ rights 
by virtue of his selection their full legal force and ef¬ 
fect (excluding from consideration the Executive (With¬ 
drawals and Act of March 4, 1927, supra) and enjoin¬ 
ing them from issuing patent for Whaler Island to 
any person other than Lyders. The defendants moved 
to dismiss, and upon the argument of the motion to 
dismiss, the Court below entered a decree as played 
for by Lyders. (R. 6-7.) 

The Land Department appealed to this Court, where, 
in No. 4783 (59 App. D. C. 122), the decree below was 


affirmed with costs. (R. 8.) Upon the handing 
of this Court’s opinion in that case counsel forj 


down 

both 
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parties first noticed that although other persons had 
been appointed as Secretary of the Interior and as 
Commissioner of the General Land Office, respectively, 
no substitutions of parties had been made in said 
cause. Appropriate substitutions were then made by 
counsel for the Land Department, but the substitution 
of Rav Lvman Wilbur for Rov 0. West as Secretary 
of the Interior was not made within six months of the 
said West’s separation from the office of Secretary. 
Accordingly, the new Secretary of the Interior declined 
to be bound by the opinion and decree of this Court 
and by the decree of the Court below, denied Lyders’ 
application for a patent for Whaler Island, and ad¬ 
vised that he proposed to issue a patent for said Island 
to the County of Del Xorte. (R. 8-9.) 

Again Lyders, having exhausted his remedies in the 
Land Department, resorted to the Courts, and filed 
another bill of complaint praying similar relief as 
upon the occasion of his first suit. The Land Depart¬ 
ment, in the persons of the Secretary and Commis¬ 
sioner, answered the bill, and upon hearing the plain¬ 
tiff’s motion to strike the answer for insufficiency, the 
Court below again entered its decree of mandatory in¬ 
junction as prayed by Lyders, restraining the issuance 
of a patent for Whaler Island to Del Xorte County 
pending final determination by the defendants of the 
rights of the plaintiff to Whaler Island. (R. 10-11.) 

Again the Land Department appealed to this Court, 
and again, on June 6, 1932 (61 App. D. C. 202), this 
Court handed down its opinion affirming the decree of 
the Court below, and ordering and decreeing that the 
injunction be continued in force until Lyders had been 
afforded a full hearing, as provided by the rules of the 
Department in contest proceedings. (R. 12.) 



Thereupon the Land Department, pursuant |to the 
order and decree of this Court, took the necessary and 
appropriate steps to afford Lyders a hearing,! in ac¬ 
cordance with the rules and regulations of the Depart¬ 
ment. Hearing was dulv held and the Register of the 
L nited States Land Office at Sacramento recommended 
that Lyders’ application to locate Valentine Scrip on 
Whaler Island be cancelled. (R. 12.) Lyders appealed 
to the Commissioner of the General Land Office 1 , who, 
on February 12, 1934, held the scrip application for 
rejection. Said decision will be found as Exhibit A to 
the bill of complaint below. (R. 17.) Lyders appealed 
to the Secretary of the Interior, who on September 18, 
1934, affirmed the Commissioner, the Secretary’^ deci- 
sion appearing as Exhibit B to the bill of complaint. 
(R. 32.) Lyders’ motion for rehearing was denied by 
the Secretary on November 1, 1934, see Exhibif: C to 
bill of complaint. (R. 40.) 

Constant reference is made in the decisions of the 
Commissioner of the General Land Office and of the 
Secretary of the Interior, here complained of (R. 17, 
32 and 40) to House Document 434, 64th Congress, 1st 
Session, and to House Document 595, 69th Congress, 
2nd Session. The Court will take judicial not|ice of 
documents and reports submitted to Congress | 

I 

Jackson v. United States , 230 U. S. 1, 57 L. Ed. 

1363, 1367. 

Tern,pel v. United States , 248 U. S. 121, 63 L. Ed. 

162, 165. 

For the convenience of this Court counsel have ap¬ 
pended to this brief all extracts from House Document 
434, supra , which they believe to be pertinent, p. cer¬ 
tain map printed as a part of House Document 4f34, all 
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extracts from House Document 595, supra , which they 
believe to be pertinent, and a certain map printed as 
a part of House Document 595. 

Once more, and again having exhausted his remedies 
in the Land Department, Lyders filed his bill of com¬ 
plaint in the Supreme Court of the District of Colum¬ 
bia, on December 14, 1934, being the bill of complaint 
in this case in the Court below. (R. 2.) 

Whereas in the first case filed bv Lvders the defense 

& • 

of the Land Department was based upon its contention 

that the Act of Congress of March 4, 1927, supra, was 

mandatory, and that the Secretary of the Interior had 
* • » 

no discretion but to obey the express direction of that 
Act, when the case was taken to Court the second time 
the Land Department added the additional grounds of 
defense that, the Island had been appropriated by Con¬ 
gress for public use as a harbor, that it was situate 
within the corporate limits of the town of ('rescent 
City, and that by payment of money for harbor im¬ 
provement to the Secretary of War, Del Xorte County 
had become vested with rights sufficient to withhold 
Whaler Island from appropriation through Valentine 
Scrip. These latter additional grounds were com¬ 
batted bv Lvders in Xo. 5491 in this Court on the 
ground that such defenses could not be used as con¬ 
clusions in the decisions of the Land Department and 
in the pleadings in Court, without findings of fact to 
support them, and that Lyders should be given full 
opportunity to be heard upon the ascertainment of any 
such findings. To that view this Court assented. 

In this case the Land Department contended, upon 
the argument below, that the Secretary's decision com¬ 
plained of was the determination of a question of fact 
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in a matter within his jurisdiction, and therefore con¬ 
clusive and not subject to review by the Courtis; or if 
a question of mixed law and fact, not to be controlled 
by injunction because rendered in the lawful exercise 
of the Secretary’s judgment and discretion. It was 
further contended that there was a sufficient appropria¬ 
tion of Whaler Island to prevent Lyders’ selection from 
having; any force and effect. That is denied bv Lyders, 
and is the important question on this appeal. 

The Rivers and Harbors Act of July 25, lyl2 (37 

Stat. 201, 230), authorized a preliminary survey to be 

made of Crescent City Harbor and vicinity, California, 

with a view to securing a suitable harbor, because of 

the lack of suitable protection for shipping from storms 

on that part of the Pacific Coast. On April 19, 1913, 

the District Engineer Officer of the War Department 

submitted a preliminary examination of Crescent City 

Harbor and vicinity, to the effect that the location of a 

harbor in this vicinity was desirable, and recomjnended 

that a survev be made to determine the most suitable 
* 

location. Whaler Island was not mentioned in jliat ex¬ 
amination. The War Department ordered a survey, 
and on January 31, 1914, the District Engineer Officer 
submitted his report concluding that Crescent City 
Harbor was the best natural landing, and the harbor 
site most easily improved. He proposed a breakwater 
extending from Batterv Point to Fauntlero\| Rock, 
and a jetty or sand barrier from Whaler Island to the 
shore (Appendix page 40). In his said report will 
be found the following language: 

“It is thought that many of these rocks, includ¬ 
ing Whaler Island and Castle Rock, are still the 
property of the United States, and it is suggested 
that they be withheld from sale or other transfer 
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from the public domain until it is determined 
whether or not they be needed for the development 
of the harbor.” Also “Whaler Island, Preston 
Island (private property), White Hock, and por¬ 
tions of Castle Hock would form an adequate and 
very cheap supply of stone for jetty construct ion.” 
(Appendix p. 42.) 


The District Engineer Officer concluded his report 
with a recommendation that Crescent City Harbor be 
improved at a total initial cost to the United States of 
$1,578,750 provided that an additional $250,000 be con¬ 
tributed toward the work by local interests. (Appen¬ 
dix p. 42.) 

On November 10, 1915, the Hoard of Engineers for 
Rivers and Harbors reported to the Chief of Engineers 
upon the foregoing survey, and recommended that 
Crescent City Harbor be improved by the construction 
of a breakwater on the other side of the harbor from 
Whaler Island, at a cost of $490,000 provided that as¬ 
surance be given that a projected railroad between 
Crescent City and Grants Pass, Oregon, be completed 
within a reasonable time, and provided further that 
local interests contribute $100,000 toward the cost of 
the work. (Appendix pages 115-40.) The statement of 
the Secretary of the Interior (R. 57) to the effect that 
the Board of Engineers for Rivers and Harbors recom¬ 


mended a jetty or sand barrier from Whaler Island to 

the high-water beach line, is absolutelv incorrect and 

* * % 

is not borne out bv the facts. 


On December 16, 1915, the Chief of Engineers sub¬ 
mitted his report to the Secretary of War, approving 
the recommendation of the Board of Engineers for 
Rivers and Harbors, supra. He did not recommend 
the construction of the jetty or sand barrier from 
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Whaler Island to the shore. (Appendix pp. 131-34.) 
The statement of the Secretary of the Interioij to the 
contrary (R. 37) is absolutely incorrect, and! is not 
borne out bv the facts. 

The Secretary of War transmitted the foresroins: re- 
ports to (ingress on December 16, 1915. (Appendix 
page 31.) j 

Following consideration of House Document 434, 
supra, Congress passed the Rivers and Harbors Act 
of July IS, 1918 (40 Stat. 905, 910), which appropriated 
monev 

“For the construction, completion, repair and 
preservation of the public works hereinafter 
named * * * : 

Crescent City Harbor, California. The improve¬ 
ment of Crescent City Harbor is hereby authorized 
in accordance with the report submitted in House 
Document No. 434, 64th Congress, 1st Session, and 
subject to the conditions set forth in said docu¬ 
ment: Provided, That before entering upon the 
prosecution of the work herein authorized t ljie Sec¬ 
retary of War shall require the contribution! of the 
sum of $200,000 from local interests and tl|ie said 
Secretary is hereby authorized to prosecute the 
work of improvement with such funds when so 
furnished.” 

The Acts of March 2, 1919 (40 Stat. 12S4), an^l Sep- 
tember 22, 1922 (42 Stat. 1038), waived the j condi¬ 
tions precedent with respect to the construction of the 
railroad between Grants Pass, Oregon, and Crescent 
City, California. Work under this project was com¬ 
menced in April, 1920, and was prosecuted during the 

summer work season each vear under various coiitracts 

* 

until July 20, 1925, when the funds available, aipount- 


I 
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ing to $490,000, were exhausted. Of this sum, $245,000 
was supplied by local interests and $245,000 by the 
United States. (R. 37-38.) 

Reference! to House Document 595 will disclose that 

the contribution made bv the Uountv of Del Norte was 

» * 

used entirely in the construction of the breakwater on 
the other side of the harbor from Whaler Island (Ap¬ 
pendix pages 43, 44), that the jetty or sand barrier 
from Whaler Island to the shore was not constructed 
(Appendix page 45), and that stone for the breakwater 
was taken not from Whaler Island but from a local 
quarry on the ocean shore about three-fourths of a 
mile north of the breakwater. (Appendix page 4(>.) 

In other words, the use of Whaler Island, either as 
a terminus for a jetty or sand barrier, or as a source 
of stone, liasi never been adopted or approved, and as 
said bv the Secretarv of the Interior in his decision of 
October 3, 1927, (appearing on page 10 of the Record 
in Xo. 4783 in this Court). 


“In the Consideration of This Matter it is 
Proper to Observe That Whaler Island Had Never 
Been Taken Possession of and Occupied by the 
Government for Any Special Purpose Prior to Ap¬ 
pellants Scrip Location and it Has Never at Any 
Time Been Included or Involved in Any Plan Au¬ 
thorized or Approved by Congress for the Im¬ 
provement of Crescent City Harbor.” 


ASSIGNMENTS OF ERROR. 

The lower Court erred: 

1. In granting the motion of the defendants to dis- 
miss the bill of complaint. 

2. In dismissing the plaintiff’s bill of complaint. 

3. In failing to restrain and enjoin the defendants, 
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and each of them, and their successors in office, and all 
persons claiming to act under their authority and con¬ 
trol, from issuing and delivering a patent to a tract 
of land known as Whaler Island, located in the harbor 
of Crescent City, California, to the County of Delj Norte 
or to any person other than the plaintiff herein.j 

4. In failing to enter its decree vacating and getting 
aside the certain rulings, holdings and decisions I of the 
defendants set up as Exhibits “A”, “B” and “C” to 
the bill of complaint. 

5. In failing to adjudge and decree that the plaintiff 

has done everything under the public land laws of the 
United States to entitle him to patent to that qertain 
tract of land known as Whaler Island. j 

6. In failing to compel the defendants to recognize 
and give full legal force and effect to the plaintiff's 
application for the tract of land known as Whaler 
Island, with Valentine Scrip. 

7. In failing to hold that the defendants were not 
vested with discretionary powers in passing upon the 
application of the plaintiff for the tract of land known 
as Whaler Island. 

S. In failing to hold that the question of whether the 
tract of land known as Whaler Island was appropriated 
is purely a question of law, reviewable by the Courts. 

9. In failing to hold that the defendants acted arbi¬ 
trarily and capriciously in rejecting the application of 
the plaintiff for the tract of land known as Whaler 
Island. 

10. In failing to hold that the tract of land known as 
Whaler Island was not dedicated to a public use by act 
of Congress prior to the filing of the plaintiff’s <jpph- 
cation therefor. 


i 
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11. In failing to hold that the tract of land known 
as Whaler Island was not dedicated to a public use 
bv act of hnv Executive Officer of the United States 
prior to the tiling of the plaintiff’s application there¬ 
for. 

12. In failing to hold that the tract known as Whaler 
Island was not appropriated at the time of the appli¬ 
cation therefor filed by the plaintiff. 

13. In failing to hold that public land cannot be ap¬ 
propriated to public use by implication. 

14. In failing to hold that the plaintiff has not an 
adequate remedy by a suit in equity in the locality 
where the property is situated. 

15. In rendering its judgment in favor of the defen¬ 
dants and against the plaintiff. 

lb. In other respects apparent on the record. 
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POINTS OF LAW AND FACT. 


I. 

The decision of the Secretary of the Interior that 
Whaler Island was “appropriated” at the date of selec¬ 
tion by the appellant is a conclusion of law which the 
Secretary has erroneously found from the facts. 


The decision as to whether Whaler Island was ap¬ 
propriated within the meaning of the public lanft laws 
involved no exercise of discretion by the Secretary of 
the Interior. 


III. 


Assuming that the determination of the question of 
appropriation is such a question of law as involves the 
exercise of judgment and discretion, that exercis^ must 
be neither arbitrary nor capricious. 


IV. 


There can be no lawful appropriation of public land 
by implication. 
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ARGUMENT. 

I. 

The decision of the Secretary of the Interior that 
Whaler Island was “appropriated” at the date of se¬ 
lection by the appellant is a conclusion of law which 
the Secretary has erroneously found from the facts. 


It is believed that it will not be disputed that the ap¬ 
pellant, Lyders, is entitled to a patent for Whaler 
Island if at the date of his selection thereof with 
Valentine Scrip on January 6, 1927, Whaler Island 
was unoccupied and unappropriated public land of the 
United States, not mineral. It is also believed that it 
will not be disputed that Whaler Island at that date 
actually whs unoccupied and not mineral. The Secre¬ 
tary of the Interior concluded in his decision of Sep¬ 
tember 18,j 1934, here complained of (II. 39), that 
Whaler Island had been appropriated by Congress 
prior to January 6, 1927, to wit, by the act of Congress 
of July 18, il 918. (40 St at. 905.) The Court below de¬ 
clined to interfere with the exercise of judgment and 
discretion bv the Secretarv of Interior in reaching that 
conclusion. Thus the important question of this case 
is whether on Januarv 6, 1927, Whaler Island had been 
appropriated to public use. 

Whether land is or is not “occupied” (or whether it 
is or is not mineral), depends upon physical facts and 
is a question of fact; whether land is or is not “appro¬ 
priated” depends upon the legal construction to be 
given to the written word, and is a question of law. 
The decision of the Secretary of Interior that Whaler 
Island was appropriated by the Act of Congress of 
July IS, 1918, supra, was purely a conclusion of law 
erroneously drawn from the facts, and the Courts will 
review an erroneous conclusion of law and grant relief. 



The case of Northern Pacific Pel. Co. v. Colburn, 164 
U. S. 383, 41 L. Ed., 479, was a dispute between a rail¬ 
road company and a settler. The Court held that the 
Land Department’s findings of fact of cultivation and 
occupancy by an earlier settler at the date of definite 
location of the Railroad were conclusive upon the 
Courts. It was also held, however, that the earlier 

7 i 

settler had not made any entry in the local Lanfl Office, 
and the Court held that the ruling of the Secretary 
that occupation and cultivation of themselves, without 
a filing in the Land Office, created a claim exempting 
the land from the operation of the Railroad’s land 
grant, was a decision on a matter of law which did not 
conclude the parties, and which was open to review in 
the Courts. 

The rule has been thus stated by the Supremje Court 
of Minnesota, in Clearwater Bank v. Riche, 163 N. W. 
793: 

4 4 In determining whether the land department 
erred in its construction of the law this case must 
be considered upon the facts presented to the land 
department. If disputed questions of fact were 
there determined, the court must accept that deter¬ 
mination as the basis of decision as to the Correct¬ 
ness of its application of the law. We can con¬ 
sider only the question whether the officers of the 
land department correctly applied the law to the 
facts determined bv it or to the facts that v-ere 
there established.” 

The Secretary found that Whaler Island was finoccu- 
pied. He concluded that the Act of Congress of July 
18, 1918 (40 Stat. 905), based on House Document 434, 
64th Congress, 1st Session, constituted an appropria¬ 
tion of Whaler Island. 
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It seems abundantly clear that the question of 
whether Whaler Island was appropriated at the date 
of Lyders’ selection is solely a question of law, and 
the Secretary's decision in that matter, if erroneous, 
will be controlled bv the Courts. 


II. 

The decision as to whether Whaler Island was ap¬ 
propriated within the meaning of the public land laws 
involved no exercise of discretion by the Secretary of 
the Interior. 

By virtue of the plaintiff's location of Whaler Island 
with Valentine Scrip, lie became entitled to said island 
if it was unoccupied and unappropriated public land of 
the United States, not mineral. 

Because the Secretary had to determine different 

* 

things, the question is not one of mixed fact and law 
involving the exercise of discretion. When discretion 
is vested in the Secretary, he may or may not approve 
an application, as his judgment dictates. Here, if the 
land is unoccupied and non-mineral, and he has not 
found to the contrary, he must decide the question of 
fact in favor of the plaintiff-—he has no discretion. So 
too must he decide the question of law, a different and 
not the same question, namely, whether the Act of 
Congress of July 18, 1918, as matter of law, constituted 
an appropriation of Whaler Island: not the same ques¬ 
tion as the question of fact, not a mixed question of 
fact and law,;but a separate and entirely distinct ques¬ 
tion and purely a question of law. If the decision of 
the Secretary is erroneous on that question of law, the 
decision mayibe reviewed in the Courts. It is the con¬ 
tention of the plaintiff that his decision was erroneous. 
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It was contended below that “it is clear from tjlic face 
of the bill that the issues were many and that tpe Sec¬ 
retary's decision upon those issues requires the con¬ 
sideration and sifting of the evidence produced at the 
hearing. M The fact remains that the basis of the Sec- 
rotary's decision is solely that the Act of Congjress of 
July 18, 1918, supra, which in turn was basejl upon 
House Document 434, supra, constituted an appropria¬ 
tion of Whaler Island. It is urgently contended that 
the question is purely one of law, and that the exercise 
of judgment or discretion is not involved. An errone¬ 
ous decision upon a question of law is not an exercise 
of judgment or discretion; it would be evidence of a 
lack of judgment and discretion were there room for 
any judgment or discretion. 

it is respectfully submitted that the Secretary would 
have had no difficultv whatsoever in deciding the case 
if lie had stuck to the facts, and recited them correctly. 
The Secretary says (R. 38) that House Document 434 
recommended the improvement of the harbor of Cres¬ 
cent City according to plans which included the use of 
Whaler Island both as a terminus for a jetty or sand 
barrier and as a place where rock suitable for the con¬ 
struction recommended could be obtained. Counsel for 
the appellant deny that House Document 434 so recom¬ 
mended, for after all the recommendations upon which 
Congress acted were those of the Chief of Engineers 
and of the Hoard of Engineers for Rivers and Harbors, 
not the survey of the District Engineer Officer which 
was not approved (except in part) by his superior of¬ 
ficers. There is no mention of Whaler Island jin the 
Act of Congress, which provided solely (as recom¬ 
mended in House Document 434) for the construction 
of a breakwater on the other side of the harbor. 


IS 


III. 

Assuming that the determination of ihe question 
of appropriation is such a question of law as involves 
the exercise of judgment and discretion, that exercise 
must be neither arbitrary nor capricious. 

Assuming for the purpose of this argument only 
that in deciding the question of law, namely, whether 
or not Whaler Island had been “appropriated,” the 
Secretary was vested with discretion, it seems abun¬ 
dantly clear that any judgment or discretion he may 
have sought to employ was arbitrary and capricious. 
There was nothing before Congress which anv Court, 
or in fact any reasonable person could construe as an 
appropriation of Winder Island or as a setting apart 
thereof for public use, because the report of the Dis¬ 
trict Engineer; Officer was not approved by his superior 
officers, the Board of Engineers for Rivers and liar- 
hors and the Chief of Engineers. 

Examination of the recommendation of the District 
Engineer Officer of the W ar Department, in his survey 
and report of January 31, 1914, (Appendix pages 40- 
42) will disclose that the District Engineer Officer rec¬ 
ommended two things, first, a breakwater extending 
from Battery Point to Fauntleroy Rock, second, a jetty 
or sand barrier from Whaler Island to the high-water 
beach line. Examination of the report of the Board of 
Engineers for Rivers and Harbors dated November 10, 
1915 (Appendix page 36) will disclose that said Board 
recited the plan of improvement including both the 
aforesaid breakwater and jetty or sand barrier from 
Whaler Island to the high-water beach line, but only 
recommended the construction of the breakwater (Ap¬ 
pendix pages 39-40), and did not recommend the con¬ 
struction of the jetty or sand barrier. Examination of 



the report of the Chief of Engineers, dated December 
16, 1915 (Appendix pages 31-34), will disclose that the 
Chief of Engineers repeated the recital of the District 
Engineer Officer’s proposal, but concurred in ^he re¬ 
port of the Board of Engineers for Rivers and Etarbors 
and recommended only the construction of thej afore¬ 
said breakwater, omitting to make any recommenda¬ 
tion for the construction of the jetty or sand barrier 
from Whaler Island to the high-water beach line, or 
for the use of Whaler Island in anv wav. 

Examination of House Document 595 (Appendix 
pages 45-45) discloses that only the breakwater was 
constructed. 

The report of the Assistant Engineer to the District 
Engineer Officer (Appendix page 42), suggested that 
Whaler Island be withheld from sale or other transfer 
from the public domain until it be determined whether 
or not it might be needed for the development of the 
harbor. The District Engineer Officer did no| even 
concur in that suggestion, nor did the Board <j)f En¬ 
gineers for Rivers and Harbors, nor did the Chief of 
Engineers, and the Act of Congress, merely appro¬ 
priating money for the construction of a breakwater 
on the other side of the harbor, which was actually con¬ 
structed of stone taken from the mainland, not from 
Whaler Island, by no stretch of the imagination could 
be construed as an appropriation of Whaler Island. 
It would be difficult to conceive, under the state ox facts 
herein existing, of a more arbitrary or capricious de¬ 
cision, particularly in the face of a decision of bne of 
his predecessors, referred to in paragraph XVI bf the 
bill of complaint, (R. 14) and appearing in the Record 
of Work v. Lyders*. Xo. 4783 in this Court, on] page 
10 of said Record, in the following language: 
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“In the Consideration of This Matter it is 
Proper to Observe That Whaler Island Had Never 
Been Taken Possession of and Occupied by the 
Government for Any Special Purpose Prior to Ap¬ 
pellants Scrip Location, and it Has Never at Any 
Time Been Included or Involved in Any Plan Au¬ 
thorized or Approved by Congress for the Im¬ 
provement of Crescent City Harbor.” 


The present Secretary cannot find the facts to be 
otherwise. He attempts to avoid the effect of his pre¬ 
decessor's frank statement of the facts bv an erroneous 

* 

conclusion of law. 


This is a suit, as was said in Pcujne v. Central Pacific 
Ricy. Co., 255 U. S. 228, 65 L. Ed. 598, to restrain the 
Secretary of the Interior from canceling a valid selec¬ 
tion of Whaler Island, by Valentine Scrip, through a 
mistaken conception of his authority. 

The Secretary contends that the determination of 


the question of appropriation was not a simple, minis¬ 
terial act, but involved the exercise of judgment and 
discretion on a doubtful point of law. The Secretary 
ignores the decisions which hold that the exercise of 
judgment and discretion must be neither arbitrary nor 
capricious. Unless the Courts have power to control 
the exercise of judgment and discretion, when at¬ 
tempted to be exercised arbitrarily or capriciously, 
every executive officer called upon to decide a question 
of law might successfully plead that the performance 
of his duty involved the exercise of judgment and dis¬ 
cretion, and was therefore not controllable by the 
Courts. Paraphrasing the language of Mr. Justice 
Peckham in the case of Roberts v. Valentine, 176 I . 8. 


221, 44 L. Ed. 443, we sav that such a limitation of the 
powers of the Courts would be most unfortunate, as it 
would relieve from judicial supervision all executive 
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officers in the performance of their duties whenever 
they should plead that their duty involved the jexercise 
of judgment and discretion, and that in exercising the 
same, they could not be controlled by the Courts, no 
matter how arbitrary or capricious their action. 

In the case of Santa Fe Pacific Railroad Co, v. Fall, 
259 U. 8. 197, 66 L. Ed. 896, the railroad company pur¬ 
suant to a certain Act of Congress relinquished, certain 
coal lands at the request of the Secretary of| the In¬ 
terior, and selected other coal lands of equal quality 
as provided in the Act. Subsequent to the date of such 
selection of other lands, the Secretary rejected those 
selections on the ground that the selected lands were 

. i 

greater in value than the relinquished lands as shown 
by investigation since the choice. The railroad com- 
pany thereupon brought its bills to enjoin th(p Secre¬ 
tary from canceling the selections, and frorr} taking 
further action except to issue patents for the selected 
lands. The Secretary argued that the Court ! had no 
jurisdiction because the question of whether the lands 
selected were of the same quality as those relinquished 
rested wholly in his judgment. The railroad company 
contended that the Secretary went beyond the powers 
conferred upon him by the statute when he took into 
account facts not known at the time of selection, and 
the Supreme Court held that the company was entitled 
to bring that question into court. The Suprem^ Court 
held that the question of equal quality must b(^ deter¬ 
mined as of the date of selection, saying (p. 10j)): 

“The moment that lands were relinquished at 
the request of the Secretary a contract wai made, 
and the Government was bound to convey to the 
company such vacant lands within the territory as 
the company should select, provided only that they 
were of equal quality. In theory of law theiobliga- 
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tion was immediate when the selection was made, 

if it complied with the condition. It is true that 

the Secretary had to be satisfied upon that point, 

but his discretion was not arbitrary; it went onlv 

* • 

to the quality of the lands/ * 


In other words, the Court held that the judgment and 

discretion of the Secretary could not be exercised 

* 

arbitrarily, and the Secretary was enjoined from 
erroneously construing the law applicable in that case. 

In case after case, in passing upon the Land Depart¬ 
ment's right to exercise judgment and discretion, the 
Supreme Court has announced the familiar rule, which 
hardly needs citation of authority, to the effect that 
such exercise must be sound, and must be neither arbi¬ 
trary nor capricious. 

The action of the Secretary in canceling Lvdei*s’ 
selection of Whaler Island because the Act of Con¬ 
gress of July 18, 1918, appropriating’ money for the 
construction of a breakwater on the other side of the 
harbor from Whaler Island, constituted an appropria¬ 
tion of that Island, is so plainly arbitrary and capri¬ 
cious that argument is scarcely necessary to support 
the statement. How can it be said that Whaler Island 
was “appropriatedby Congress, when Congress did 
not direct the expenditure of any funds upon the island, 
did not authorize or direct it to be used as a part of 
any harbor improvement, did not authorize or direct 
stone or other materials to be taken therefrom for 


use in building the breakwater, did not direct its sever¬ 
ance or withholding from the public domain and did 
not mention it in anv legislation; and, furthermore, 
when it is remembered that the island never has been 
used and is not now being used for any purpose con¬ 
nected with the harbor improvement of which the de¬ 
fendants in this case make so much. 
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IV. 

There can be no lawful appropriation of public land 
by implication. 

j 

In considering the improvement of Cresdent City 
Harbor the War Department had before it tljie report 
of the District Engineer Officer, whose assistant had 
suggested the withdrawal or other transfer from the 
public domain of Whaler Island, until it sjiould be 
determined whether or not it might be needejl for the 
development of the harbor. The superior officers of 
the District Engineer Officer did not approve that 
suggestion. If they had, and had so recommended, the 
Department of the Interior would undoubtedly have 
withdrawn Whaler Island from the public domain and 
would have reserved it for public use. Congress had 
before it House Document 434, containing the! sugges¬ 
tion of the assistant to the District Engineer Officer. 
If Congress had so desired it could have reserved 
Whaler Island for public use—could have !“ appro¬ 
priated” the island. There is no languag^ in the 
Appropriation Act of July 18, 1918, supra, either in 
direct language or otherwise, which would constitute 
a withdrawal of Whaler Island or an appropriation 
thereof for public purposes. Whaler Island was never 
mentioned in anv Act of Congress until after Lyders’ 
rights therein and thereto had become vested. 

On April 29, 1935, the Supreme Court of the United 
States decided the case of United States v. rizona, 
Xo. 18, Original, reported in the Advance Opinions, 
79 L. Ed. 681. That case involved the Parker Dam 
across the Colorado River, and the United. States 
therein sought to enjoin the State of Arizona from 
interfering with the construction of the dam. The Sec¬ 
retary of the Interior contended that the authority 
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given him by the Act of April 21, 1904, 33 Stat. 224, 
authorizing him to divert the waters of the Colorado 
River in carrying out any irrigation enterprise which 
might be undertaken under the provisions of the Re¬ 
clamation Act for the reclamation of irrigable lands 
on the Yuma and Colorado River Indian Reservations 
in California and Arizona, impliedly conferred upon 
him the authorin' to construct a dam across the Colo¬ 


rado River. The Supreme Court denied that conten¬ 
tion, and held that although the Secretarv had been 
authorized “to divert the waters of the Colorado 


River/’ this could not be construed as an authoriza¬ 
tion to construct the dam, such construction requiring 
specific approval by the Army Engineers and Con¬ 
gress. It waslfurther held that the prohibition of con¬ 
struction in navigable waters without the consent of 


the Congress and the "War Department is not limited to 
work undertaken by private persons, but is equally 
applicable to State and Federal officers. 

It seems clear that under the foregoing decision 
there can be no appropriation of Whaler Island by 
implication, and unless the use of the Island has been 
specifically recommended to Congress by the Army 
Engineers and approved by Congress, there is no 
appropriation in law. The Secretary in both cases has 
based his action on his mistaken conclusion of law that 


authority to construct a dam across a navigable river, 
or to make harbor improvements, can be implied. 

In r. S. v. Fitzperald . 15 Pet. 407, Fitzgerald, an 


Inspector of Customs, had taken possession of certain 
public land and cultivated and improved it in a man¬ 
ner which gave him pre-emption right thereto, unless 
there had been previous appropriation of the tract by 
the United States for public purposes. Fitzgerald 
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applied to enter the land and paid the purchase money 
therefor. Some months thereafter the Secretary of 
the Treasury, through the Acting Commissioner of the 
General Land Office, directed the tract to be reserved 
from sale for use of the United States; in tliisj respect 
the case is curiously like Lyders’ case, for it was only 
a short time after Lvders selected Whaler Island on 
January 6, 1927, before the President of thd United 
States on January 28, 1927, by executive withdrawal, 
withdrew Whaler Island from settlement, location, 
sale, entry and all forms of appropriation, iji aid of 
legislation and in connection with the improvement of 
the harbor at Crescent City, California. If the land 
had been previously “appropriated” why the attempt 
by executive withdrawal to set apart the land for a 
particular purpose, after Lyders' rights had become 
vested l The withdrawals came too late. 

In the Fitzgerald case, Fitzgerald proved tluv: he had 
done all things necessary to entitle him to the land, 
and the Court below, according to the practice in 
Louisiana, decreed that the defendants (Fitzgerald 
and his wife) be quieted in their possession of the land. 
The United States prosecuted a writ of error) to the 
Supreme Court and urged, first, that because he was 


in the service of the United States while residing on 
public land, Fitzgerald could not by cultivation and 
possession acquire a right of pre-emption; second, that 
if he could acquire a right of pre-emption, the lqnd was 
not subject to pre-emption, because it had been 
priated to public use. The Supreme Court fo 
law which deprived an Officer of the United St| 
the right to acquire a portion of public land by any 


appro- 
jund no 
ates of 


mode of purchase common to other citizens 


The 


Court then discussed the question of whether the land 
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was ‘ 4 appropriated/ ’ and in discussing that question 
the Court stated as follows (pp. 420 et seq.) : 

44 It cannot be pretended that the land in con¬ 
troversy was reserved from sale bv an act of Con- 
» * 

gress, or bv order of the President, unless the 

direction of the Secretary of the Treasury to re- 

• * 

serve it l from sale several months after it had been 
actually sold and paid for, could amount to such 
an order. As no reservation or appropriation of 
the land made after the right of the defendants 
accrued under the Act of the 19th of June, 1834. 
could defeat that right, it is useless to inquire into 

the authority bv which the Secretary of the 

• • • 

Treasury attempted to make the reservation. 

“The;remaining' question under the first objec¬ 
tion is, whether there had been any appropriation 
of this land for any purpose whatever, prior to 
the passage of the Act of the 19th of June, 1834. 
Xo appropriation of public land can be made for 
an if purpose but bff author 'd if of Congress. (Italics 
by counsel.) By the third section of the fourth 
article of the Constitution of the United States, 
power is, given to Congress to dispose of and make 
all needful rules and regulations respecting the 
territory, or other property belonging to the 
United States. As no such authority has been 
shown to authorize the collector at New Orleans 
to appropriate this land to any use whatever, it 
is wholly useless to inquire whether his acts, if 

thev had been authorized bv law, would have 
* • 

amounted to an appropriation.” 

The Government contended in argument that a cer¬ 
tain Act of Congress authorizing the erection of a 
lighthouse at the “mouth of the southwest pass” of 
the Mississippi River, near which the land in ques¬ 
tion was situated, was an appropriation of the land 
for that purpose. The Court found that the light- 
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house had been built on other land, and in that con- 

. 7 i 

nection the Court said “If the act had directed that 
the lighthouse should be built on this particular tract, 
according to the decision of this Court in the case of 
Wilcox v. Jackson (13 Peters, 498), it would have been 
such an appropriation within the meaning of the Act 
of the 29th of May, 1830, as would have deprived the 
defendants of their right of pre-emption.” So here, 
if Congress had directed that Whaler Island j)e used 
for a lighthouse or had directed that Whaler Island 
should be used as a quarry for the furnishing of stone 
for the breakwater, or in anv wav had directed that 
Whaler Island be set apart for a particular purpose, 
the case of Wilcox v. Jackson would apply. But Wil¬ 
cox v. Jackson is not this case, for there the public 
land involved had been used as a military pest, had 
actually been occupied by troops, and had been used 
as an Indian agency. Furthermore, there had been a 
specific reservation or withdrawal of the land. Of 
course there was appropriation in that case. The Su¬ 
preme Court held that Fitzgerald and his wife were 
legally entitled to a patent for the land which tljiey had 
entered, and for which thev had paid. We contend 
here that Lyders is entitled to a patent for tqe land 
which he has entered, and for which he has paid. 

Counsel for the Secretary and Commissioner say 
“It seems clear that Whaler Island was set a^art to 
be used in connection with the improvement of Cres¬ 
cent Citv Harbor bv the Act of Julv 18, 1918, and that, 
therefore, it was not unappropriated public land when 
the plaintiff made his attempted selection on January 
6, 1927. ’’ The conclusion would be sound j if the 
premise were sound, but we assert, with all emphasis 
possible, that there is nothing in the record of this 
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case, nor in, the facts of which the Court will take judi¬ 
cial notice, which shows that Whaler Island was set 
apart for any purpose whatsoever, and therefore we 
say that it was unappropriated public land when the 
plaintiff made his selection on January 6, 1927. 

If the Secretary is correct that Whaler Island was 
“appropriated" by the Act of July 18, 1918, a new 
rule of law will have been announced, namely, that a 
surest ion of an assistant to a District Engineer Offi- 
cer, not concurred in by his superior officers, is suffi¬ 
cient to accomplish the severance of land from the 
public domain. But the Supreme Court, in Wilcox v. 
Jack sou. supra, was careful to say “whensoever a 

i 

tract of land shall have once been legally appropriated 
to any purpose, from that moment the land thus appro¬ 
priated becomes severed from the mass of public 
lands." (Italics by counsel.) Counsel assert that 
Whaler Island was never legally appropriated prior 

to Lvders' selection thereof on January (j. 1927. As 
• 1 • 

was said bv the Secretary of the Interior in the case 
of Arkansas Sunk Lauds. 37 L. D. 4GG: 


“Tlu* disposition of the public domain lies with¬ 
in the exclusive jurisdiction of Congress who 
alone has power to declare how the United States 
may be divested of its title*. From this it 
follows that unless title has passed out of the 
United States by reason of the operation of some 
law of Congress, or bv the authorized act of some 
official done in accordance with the directions of 
some act of Conirrcss, it still remains in the Gov¬ 
ernment ,and no mere declaration or expression of 
opinion by any executive officer of any of the de¬ 
partments could operate to divest such title." 
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CONCLUSION. 

i 

! 

It is respectfully submitted that the appellant has 
done everything* required under the law and under the 
rules and regulations of the Land Department to en¬ 
title him to a patent; that Whaler Island at th^ date 
of the appellant's selection was unoccupied and not 
mineral; that the decision of the Secretary of tjie In¬ 
terior to the effect that the Island was appropriated, 
was erroneous as matter of law, and in view of the 
facts disclosed by House Documents 434 and 595, as 
well the facts found by the Land Department, was both 
arbitrary and capricious. 

“Whenever, in pursuance of the legislation of 
Congress, rights have become vested, it becomes 
the dutv of the courts to see that those rights are 
not disturbed by any action of an executive officer, 
even the Secretary of the Interior, the head of a 
department. However laudable may be the mo¬ 
tives of the Secretary, he, as all others, is bound 
by the provisions of congressional legislation.” 

Ballinger v. United S'fairs, 216 U. S. 240, 54 L. 

Ed. 464. 


“Where vested rights have attached through 
the lawful selection of public land, it is beyond the 
constitutional power either of the executive or 
Congress to destroy those rights, except by due 
process of law through proper condemnation! pro¬ 
ceedings, where the land is required for a public 
use. ’ ’ 

West v. Lydrrs, 59 App. 1). C. 122, 36 F. (2 108. 


“Where the right to a patent has once become 
vested in a purchaser of public lands, it is equiva¬ 
lent, so far as the government is concerned,! to a 
patent actually issued. The execution and deli very 
of the patent after the right to it has become com- 
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plete are the mere ministerial acts of the officers 
charged with that duty." 


W<‘*t v. L/jders. 59 A})}). I). C. 122, 36 F. (2) 108. 
Simmons v. JEtf/jo/cr, 101 V. S. 260, 25 L. Ed. 910. 


The vested rights of the appellant in Whaler Island 
should he recognized and respected, and the decree be¬ 
low should be reversed with direction to urant the in¬ 
junction prayed for in the plaintiff's bill of complaint. 


Hoe ii ling & Ogilby, 
Of Counsel. 


C. F. R. Ogilby, 

Loris Mack all, Jr., 

Attorneys for Appellant . 
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APPENDIX. 

i 

EXTRACTS FROM MOUSE DOCUMENT 434 64TH 
CONGRESS, 1ST SESSION. 

j 

War Department,! 
Washington, December 10, \<)15. 


The Speaker of the House of Representatives. 


letter 


Sir: i have the honor to transmit herewith a| 
from the Chief of Engineers United States Arjny, of 
this date, together with copies of reports from!Lieut. 
Col. Thomas ii. Rees, Corps of Engineers, dated! April 
19, 1913, and January 31, 1914, with map, on prelimi¬ 
nary examination and survey, respectively, of! Cres¬ 
cent Citv Harbor and vicinitv, California, made liv him 
in compliance witli the provisions of the river and har¬ 
bor act approved July 25, 1912. 


Very respectfully, 


Llndlev M. Garrison, 

Secretary of It 


ar. 


War Department, 

Office of the Chief of Engineers, 

Washington, December 10,1915. 

From: The Chief of Engineers, United States Army. 

To: The Secretarv of War. 

%/ 

Subject: Preliminary examination and survef of 
Crescent Citv Harbor, Cal. 

. ! 

1. There are submitted herewith for transmission to 
Congress reports dated April 19, 1913, and January 
31, 1914, with map, by Lieut. Col. Thomas IT. Ifees, 
Corps of Engineers, on preliminary examination!and 
survey, respectively, authorized by the river and jliar- 
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bor act approved July 25, 1912, of Crescent City Har¬ 
bor and vicinity, California, with a view to securing a 
suitable harbor. 

2. Under authority of the act of February 27, 1911, 
a preliminary examination was made of Crescent City 
ilarbor, and in the report thereon, printed in House 
Document Ao. 120, Sixty-second Congress, second 
session, it was recommended that a new investigation 
be authorized covering Crescent City Harbor and 
vicinity. The points in the vicinity of Crescent City 
which have ibeen suggested as possible harbor loca¬ 
tions are Point St. George (or Wooleyport), Preston 
island, and Lakes Earl and Talawa. As a result of 
his investigations, the district officer reaches the con¬ 
clusion that the best natural harbor, and the one that 
could be most easily and economically improved and 
extended is at Crescent City, it is well protected from 
all points north of west, but is open to the southwest. 
A plan of improvement is proposed by the district of¬ 
ficer contemplating a breakwater extending from Bat¬ 
tery Point to Pauntleroy Rock, and a jetty or sand 
barrier from Whaler Island to the high-water beach 
line, the entrance to be between Pauntleroy Rock and 
Whaler Island. The area protected would be 460 acres 
at high water, and 361 acres at mean lower low water, 
of which 239 acres have a depth of 12 feet or more, 148 
acres a depth of 18 feet or more, and 81 acres a depth 
of 24 feet or more at mean lower low water. The esti¬ 
mated cost of these structures is $1,828,750. Local in¬ 
terests have indicated their willingness to contribute 
toward the improvement the sum of $250,000, which ap¬ 
pears to be the limit of their resources. 

5. The commerce now existing at this locality is small 
and withoutiimproved transportation facilities would 
no doubt remain so. There is no other harbor along 
this coast for a distance of 100 miles in either direction. 
The district 1 officer, who is also the division engineer, 
states that the timber, mineral, and agricultural re¬ 
sources of northern Ualifornia and southern Oregon 
are seeking an outlet at this point and the construction 
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of a connecting railroad will, in all probability^ follow 
or accompany the creation of a harbor. He expresses 
the opinion that the locality is worthy of improvement 
by the United States to the extent indicated, at a total 
initial cost to the United States of $1,578,750 for con¬ 
struction, and a maintenance cost averaging |$35,000 
per year for four years, provided that an additional 
sum of $250,000 be contributed toward the worjc by lo¬ 
cal interests. 

4. These reports have been referred, as required by 
law. to the Board of Engineers for Rivers anjd Har¬ 
bors, and attention is invited to its report herewith, 
dated November 10, 1915. For the consideration of 
the board, additional estimates of cost were Secured 
from tlie district officer, and are contained in ljis sup¬ 
plemental reports of May 15, 1915; July 14, 19j5; and 
September 13, 1915. It is estimated that a [harbor 
having a protected area of about 600 acres witl^ depth 
not less than 24 feet would cost from $5,8331000 to 
$8,064,000, depending upon the type of construction, 
while a breakwater along the line A to C, indicated on 
the accompanying map, would cost $490,000. [ This 
latter breakwater would afford considerable protec¬ 
tion and later form part of a greater project,! if the 
commercial growth following its construction [should 
indicate the need of increased facilities. The board 
believes that a safe harbor on this section of thp coast 
would be of material advantage to the existing com¬ 
merce and would encourage further development. It 
would also be of value to general navigation pn the 
north Pacific by affording a place of refuge for Vessels 
in distress. As a commercial harbor, however, its suc¬ 
cess is dependent upon the existence of suitable con¬ 
nections with the tributary country, whose resources 
are expected to form the basis of its future eompieree. 
A railroad has been commenced from Grants Pass, 
Oreg., to Crescent City, and conditioned upon the as¬ 
surance that this railroad will be completed within a 
reasonable time, the board believes that it is advisable 
for the United States to undertake the improvement 
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of Crescent Citv Harbor bv Hie construction of a 
breakwater, at an estimated cost of $490,000, approxi¬ 
mately as shown on the map by the line AC, with a 
possible extension approximately on the line CD, if 
funds will permit; provided that local interests shall 
contribute $100,000 toward the work, and shall furnish, 
free of cost, to the United States, such land as may be 
required for the operations of the Government in con¬ 
nection with this project. 

f). After due consideration of the above-mentioned 
reports, I concur in the views of the Hoard of En¬ 
gineers for Rivers and Harbors, and therefore report 
that the improvement by the United States of ('rescent 
Citv Harbor, Cal., is deemed advisable to the extent of 
constructing a breakwater approximately on the line 
AC indicated on accompanying map, at an estimated 
cost of $490,000, with a possible extension approxi¬ 
mately on the line CD, if funds will permit; provided 


that before [work is begun bv the United States assur- 

*■. % 

ance shall be given, satisfactorv to the Secretary of 

*. • » 

War, that the projected railroad between Crescent 
City, Cal., and Grants Pass, Dreg., will be completed 
within a reasonable time; and provided further, that 
local interests shall contribute $100,000 toward the 
work, and shall furnish, free of cost to the United 
States, such land as may be required for the operations 
of the Government in connection with this project. 
The total amount of the Government’s share, $.390,000, 
should be provided in one appropriation. 


Dan C. Kingman, 
Chief of En pi ii errs, U. 8. Ann if. 
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REPORT OF THE BOARD OF ENGINEERS FOR 
RIVERS AND HARBORS ON SURVEY. 

[Second indorsement.] 

BOARD OF ENGINEERS FOR RIVERS AND 

HARBORS, 

November lo\ 1915. 

1 

To the Chief of Engineers, United States Army: 

1. The following is submitted in review of the dis¬ 
trict officer’s reports on preliminary examination and 
survey of Crescent City Harbor and vicinity. Cal., with 
a view to securing a suitable harbor, authorized by the 
act of July 25, 1912. 

2. A report was submitted with reference o Cres¬ 
cent Citv Harbor under authority of the act of Feb- 
ruary 27, 1911, which indicated the advisability of 
considering other possible sites in the vicinity of (’res¬ 
cent City before deciding upon any location for a har¬ 
bor on this section of the coast, and the present investi¬ 
gation permits of this, as it includes adjacent Idealities. 
The district officer invites attention to the previous re¬ 
port, published in House Document No. 720, Sixty- 
second Congress, second session, for description of 
locality, commerce, and resources. The commerce re¬ 
ported in 1910 is about 6,000 tons of general nferchan- 
dise and about 60,000 tons of lumber cxportc]d. The 
district officer then stated that the existing commerce 
is so small that the improvement of the harbor could 
be justified only on the ground of prospective com¬ 
merce as a result of harbor improvement. He reports 
the existing standing timber in Del Norte County at 
about 17.000,000,000 feet. This would be the principal 
commodity to be handled in the harbor. Tlierej are re¬ 
ported, however, extensive undeveloped mineral re¬ 
sources. and. moreover, as the country is clejared of 
timber the dairy industry is being developed. 

3. The localities considered are (1) Crescent City, (2) 
Point St. George (or Wooleyport), (3) Preston Island, 
and (4) Lakes Earl and Talawa. The investigations 


of the district officer led him to the conclusion 


that of 
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the several localities Crescent City Harbor is the best 
natural landing and the one that could be most easily 
and economically improved and extended, it is well 
protected from ali points north of west, but it is open 
to the southwest, and during storms from that direc¬ 
tion vessels lying in the harbor are not safe. At times 
during local fair weather verv heavv swells reach this 
shore from storms at great distances, and these pro¬ 
duce destructive waves. 


4. A plan of improvement is proposed involving a 
breakwater extending from Batterv Point to Fauntle- 
roy Rock and a jetty or sand barrier from Whaler 
Island to the high-water beach line, the entrance to be 
between Fauntlerov Rock and Whaler Island. The 


area protected by these structures would be 460 acres 
at high-water line, 361 acres at mean lower low water, 
148 acres of which has a depth of 18 feet or more, and 81 
acres a depth of 24 feet or more. The harbor is sus¬ 
ceptible of extension by the excavation of a basin in 
the lowlands lving about Flk (’reek. Stone of a suit- 
able quality is scarce in the vicinity of the proposed 
work, but may be obtained at distances not too great. 

5. The estimated cost of the proposed breakwater 
and Whaler Island banner is $1,828,730. For several 
years after completion considerable deterioration of 
the work is expected, due to the very heavy wave ac¬ 
tion to which it would be subjected, and the district 
officer estimates that for a period of four years the 
cost of maintenance will average $35,000, and that 
thereafter it will diminish. Local interests have indi¬ 
cated their willingness to contribute toward the (‘ou¬ 
st ruction of a harbor. 

6. The district officer states that there is no other 
harbor along this coast for a distance ot 100 miles in 
either direction: that the timber, mineral, and agricul¬ 
tural resources of northern California and southern 


Oregon are seeking an outlet at this point: and that the 
work is necessarily expensive and beyond the resources 
of the limited locality and can only be effected through 
cooperation with the General Government. The con- 
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tribution proposed by llie locality is the limit of its re¬ 
sources. The district officer, who is also division en¬ 
gineer, reports the locality as worthy of improvement 
by the United States at a cost of $1,828,750 for con¬ 
struction and $35,000 per year for four years, for 
maintenance, provided that local interests contribute 
$250,000 toward the work. 

7. On August 20, 1014, a committee of t[ie board 
visited Crescent City, conferred with parties inter¬ 
ested in the proposed improvement and inspected the 
harbor and vicinity. Additional estimates have been 
secured from the district officer for works both of 
greater and less extent than those proposed by him. It 
is found that a harbor having* a protected area of about 
600 acres with depth of not less than 24 feet, as shown 
on the map, would cost from $5,833,000 to $8,064,000, 
depending upon the type of breakwater, while! a break¬ 
water as shown from A to C, which would afford con¬ 
siderable protection and later form part of <\ greater 
project, if one is justified by commercial growth, would 
cost $490,000. The district officer believes hat this 
breakwater would be of considerable benefit 
ing commerce and would encourage and perm 
development. 

8. The board has given careful study to 

ject in all its phases, including information gained 
through the courtesy of parties in interest, a$ well as 
by its own investigations, with reference to 
physical and commercial conditions at Oresc 
and in the adjacent or tributary country. It 
quite reasonable to believe that a safe harboi 
section of the coast would be of material adva 
the existing commerce and would encourage 
development. It would also be of value to 
navigation on the north Pacific by affording 
of refuge for vessels in distress. Crescent Cijty is be¬ 
lieved to he the best location for such a harbof on this 
section of the coast. j 

9. The existing commerce is small, and unejer pres¬ 
ent conditions must remain so, as the area sferved is 


to exist- 
lit future 

his sub¬ 


existing 
bnt City 
appears 
on this 
|ntage to 
further 
general 
a place 
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limited to that which can be reached by wagon or tram 
roads, the nearest railroad being 1U0 miles distant. 
Lumber is the principal commodity of export and will 
continue to be for many years. Imports are now 
necessarily coniined to the needs of the small tributary 
population. The present harbor facilities consist of a 
pier and wl^arf reaching to about 15 feet of water 
naturally protected from the summer northwest winds 
but exposed to winter storms from the southwest. The 
harbor is fairly quiet for six to seven months, and 
there are few interruptions to the boat service during 
this period. During the rest of the year the boats con¬ 
tinue to operate, but have to lie outside at times on ac¬ 
count of high waves. The records show that on 29 
trips in tiie winter months delays were experienced on 
15 trips for various periods up to IS days, the average 
delav being about b da vs. On the whole it mav be said 
that the existing facilities are fairly adequate for the 
present small commerce, but wholly insufficient for the 
much larger tonnage seeking an outlet to the sea at 
this point. 

10. The railroad projected from Grants Pass, Oreg., 
on the main line of the Southern Pacific, to ('rescent 
Pity will, if completed, be an important factor in the 
development of this section of country and add very 
materially to the prospective need of a harbor at ('res¬ 
cent ('itv. Recent information states that a contract 
% 

has been let for the construction of this road from 
Grants Pass to Waldo, a little less than half wav, to be 


completed in 24 months. Little benefit to the harbor 
can be expected from tlris road, however, until it is 
completed to Crescent City. It will be used principally 
to transport timber and copper ore, although its use 
would gradually extend to shipments of farm, orchard, 


and dairy products. 

11. There are large tracts of privately owned tim¬ 
ber tributary to Crescent City, and the owners of 
these would undoubtedly be greatly benefited by a good 
harbor with rail connection with the interior. There 
are also tributary farther inland large Government 
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jivately 

a busi- 
liarbor 


forest reserves and muck stress has been laid jon tills 
fact by advocates of the improvement, who stated that 
these reserves contained a great quantity of timber 
awaiting shipment as soon as a suitable harbor was 
made available. A report from the Department of 
Agriculture, secured at the request of the boardi states 
that such a harbor at Crescent City with rail connec¬ 
tion with the interior would eventually be of consider¬ 
able value in marketing the Government timber, but 
the report was not sanguine of any great benefit in the 
immediate future or until the more valuable pr 
owned holdings hail been disposed of. 

12. The first requisite for the development of 
ness commensurate with the cost of a protected 
of even moderate size at this locality is the existence 
of good rail connection with the interior. \jithout 
such communication, the commerce must necessarily be 
limited to a small area. With the assurance, however, 
that the railroad would be completed within a 1 
able time, it is believed that the United States 
be justified, with proper cooperation, in providii 
tection to this harbor by the construction of thejbreak 
water from A to C. Such a structure would ma¬ 
terially improve existing conditions. It would afford 
an opportunity for the development of commerce and 
would form a part of a more commodious harbor should 
this be warranted in the future by a commensurate 
growth of traffic. 

“ # 

13. In view of the foregoing the board is of o union 

that it is advisable for the United States to undertake 
the improvement of Crescent City Harbor and vicinity, 
with a view to securing a suitable harbor by the con¬ 
struction of a breakwater at a cost of $490,00|0, ap¬ 
proximately as shown on the map by the line A([, with 
a possible extension, approximately on line CD, if 
funds will permit, provided that before work is begun 
by the United States assurance shall be given satis¬ 
factory to the Secretary of War that the projected rail¬ 
road between Crescent City. Cal., and Grants Pass, 
Oreg., will be completed within a reasonable timb, and 


eason- 

would 


g pro- 
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provided further, that local interests shall contribute 
$100,000 toward the work, and shall furnish, free of 
cost to the United States, such land as may be required 
for the operations of the Government in connection 
with this project. The total amount of the Govern¬ 
ment's share, $300,000, should be provided in one ap¬ 
propriation. 

14. In compliance with law the board reports that 
except as contemplated by the above recommendations 
there are no questions of terminal faculties, water 
power, or other subjects so related to the project pro¬ 
posed that they may be coordinated therewith to lessen 
tlie cost and compensate the Government for expendi¬ 
tures made in the interests of navigation. 

For the board: 

\Y. M. Black, 

Colonel Corps of Engineers, 
Senior Member of the Hoard. 


Extracts From Assistant Engineer Tower's Be- 
port to District Engineer Officer, and Included in 
Communication From the District Fxoineer Officer 
to the Chief of Engineers, Dated January 31 , 1914 . 


* 




(’rescent Citv Harbor site.—Crescent Citv Harbor 
• • 

is In* all means the best natural landing and the liar- 
bor site most easily improved and extended on this 
portion of the coast. The protection from all storms 
north of west is complete, being afforded by the head¬ 
land extending to point St. George. 

******** 


For tlie improvement of this site the following con¬ 
struction is proposed: 

A breakwater extending from Batten: Point to 
Fauntleroy Bock along a line selected over the reefs 
and rocks in place which will afford the cheapest con¬ 
struction and a jetty or sand barrier from Whaler Is¬ 
land to the high-water beach line. The entrance will 
be between Fauntleroy Bock and Whaler Island. 
***•••#* 
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Stone supply—Stone of a quality desirable f<j>r jetty 
construction is scarce in the vicinity of the proposed 
work. The larger portion of the country ro^'k is a 
met amorphic sandstone, broken, and the strajta dis¬ 
torted by pressure and earth folds. Stone 6f this 
quality is abundant. A quarry site on the left bank 
of Smith River in section 13, township 17 north! range 
1 west, Humboldt meridian, was visited. This quarry 
could be reached by rail and would require rebuilding 
on an old grade about 2 miles of track. The same 
quality of stone is found in great abundance I in the 
bluffs south of Crescent City. A good chance of open¬ 
ing a quarry exists in section 35, township 16! north, 
range 1 east, Humboldt meridian. This would re¬ 
quire extending the logging railroad of Hobbs, Wall & 
Co. about 2 miles through level fields along the foot of 
the bluff. A price for stone was not obtained from 
owners of these quarries. 

Stone from these sites, as well as from rocks along 
the coast, were tested and found to have about the 
same specific gravity, weighing about 165 pounds per 
cubic foot. 

At the junction of Mill Creek and Smith River a 
fine ledge of heavy, close grained igneous rock!is ex¬ 
posed and would form an easily developed quarry. It 
would require the extension of a railroad frob the 
present end of Hobbs, Wall & Co.’s logging road, up 
Smith River, 7 miles. This stone would form an ex¬ 
cellent material for the superstructure of the proposed 
outer breakwater, but if the road is not constructed 
by logging interests, its cost would render the price 
prohibitive for jetty construction alone. 

The larger of the rocks and islets along the coast 
from Crescent City north to Point St. George arc com¬ 
posed of stone which would bo suitable for the sub¬ 
structure for the proposed breakwater and for the 
construction of the other rock walls propose^. Tt 
is thought by saving all of the larger pieces, during 
quarrv operations, a large quantity for the sjuper- 
structnre of the breakwater could be obtained fro|n the 
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same source, and perhaps all of it. It is thought that 

many of these rocks, including Whaler island and 

Castle Rock, are still the property of the United 

States, and it is suggested that they be withheld from 

sale or other transfer from the public domain until it 

is determined whether or not they be needed for the 

development of the harbor. 

Whaler Island, Preston Island (private property), 

White Rock, and portions of Castle Rock would form 

an adequate and very cheap supply of stone for jetty 

construction. The material could be loaded directly 

on barges from the quarry pits and delivered in the 

work at a verv low cost. The work could be carried on 

* 

under the present condition of the harbor during the 
whole of summer seasons. 


Extracti From Report of Said District Engineer. 

* * * * 

12. Thisiloealitv is therefore deemed worthv of im- 

• * 

provement by the United States to the extent and in 
the manner above stated at a total initial cost to the 
United States of $1,57S,750 for construction, and a 
maintenance cost averaging $.‘15,000 per year for four 
years, provided that an additional $250,000 be con¬ 
tributed toward the work bv local interests. 


Extracts From House Document 595 69th Congress, 

2nd Session. 

Extracts from communication from the Chief of En¬ 
gineers to the Secret a rv of War, dated December 18, 
1926. 

• War Department 

i Office of the Chief of Engineers, 

Washington, December IS. 1926. 

Subject: Preliminary examination of Crescent City 
Harbor, Calif. 



House Doc. No. 434 ; 64th Cong., 1st Sess. 
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To: The Secretary of War. 

i 

1. I submit, for transmission to Congress,] my re- 
port, with accompanying papers and map on j prelim¬ 
inary examination of Crescent City Harbora Calif.. 

w V 4 7 

authorized bv the river and harbor act approved March 
3,1925. 

2. Crescent Citv Harbor is located on the Pacific 

coast, 17 miles south of the Oregon State line aind mid¬ 
way between San Francisco Harbor and the entrance 
to Columbia River. The existing project for | its im¬ 
provement provides for the construction of a] break¬ 
water 3,000 feet long. Local interests were obligated 
to contribute one-half the cost of the work, which, for 
the length already completed, 2,245 feet, has cost $490,- 
000. Lack of legal authority to issue further bonds 
prevents contribution by the locality for completion 
of the work. It is therefore requested that the! break¬ 
water be built to its contemplated length at the dxpense 
of the United States. ! 


* 


:V; 






6. * * * Consideration was given to increasing 

the protected area by the construction of a system of 
break waters at a number of different locations*. The 
estimated cost of breakwater systems completely in¬ 
closing the harbor, except for an entrance, ranges from 
$8,319,000 to $13,400,000. The district engineer con¬ 
cludes that present needs would be taken care of by 
the extension of the breakwater to its full project 
length and by removing a ledge in the entrance. The 
estimated cost of this work is $770,000, which expense, 
he recommends be borne bv the United States. 


* 




8. These reports have been referred, as required by 
law, to the Board of Engineers for Rivers and Har¬ 
bors, and attention is invited to its report heijewith, 
recommending completion of the breakwater to its full 
project length at the expense of the United Stares. 
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9. ~ * * Under present conditions, it appears that 

an extension of the breakwater to about the length 

originally contemplated will provide adequately for 

the needs of the locality. Local interests will benefit 

* 

substantially from the improvement, and should bear 
some part of the cost, even though the amount is small. 
I therefore report that modification of the existing 
project for (’rescent City Harbor, Calif., is deemed 
advisable so as to provide for the extension of the 
breakwater to its originally projected length, 3,000 
feet, at an estimated cost of $710,000, with the siting 
of the extension subject to modification by the Chief of 
Engineers; provided that local interests shall furnish 
free of cost to the Government, or to anv contractor 
that mav be awarded the contract for the work, the 


right to take stone from a quarry acceptable to the 
Chief of Engineers, and a suitable right of wav for 


tracks from said quarry to the shore end of the break¬ 


water. 


Edgae J ad win. 

Major General , Chief of Engineers. 


Extracts from communication from Hoard of En¬ 
gineers for Kivers and Harbors to Chief of Engineers, 
dated December 15, 1926. 


9. * * * The cost of completing the existing project 
by extending the breakwater to point C is estimated 
at $710,000, iand the cost of removing ledge B, which 


the district lenginecr thinks advisable, $60,000. The 


district engineer concludes that the inner systems of 

V ’ % 


breakwaters would not lend themselves well to future 


harbor expansion and that conditions at present do 
not justify so large an expenditure as is involved in 
the construction of the outer breakwater. He recom¬ 
mends that the existing project be completed and that 
rock B be removed. 

10. The division engineer considers that Crescent 
City is not worthy of development as a harbor of 
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refuge and that any further expenditure by thje United 
States should be based upon the commercial beeds of 
the harbor and not the general needs of navigation, 
lie is of the opinion that the harbor can be developed 
for shallow-draft vessels only. He concludes] that no 
further work should be done on the present project 
until the needs of commerce justify; that improvement 
should then be provided for shallow-draft shipping 
only; and that no contributions should be required of 
local interests in connection with future work.] 

1 

Extracts from communication from District En¬ 
gineer to the Chief of Engineers, dated January 26, 
1926. 


* 


* 


* 


III. P revious Projects 

] 

12. There has been no project for this hartjor pre¬ 
vious to the existing one. (See par. 23 below.) 


* * * * * * *• | * 

i 

V. Existing Project 

23. The existing project provides for a stone] break¬ 
water, 6 to 11 feet above the level of mean lo\Ver low 
water, 20 feet wide on the crest, extending from Bat- 
terv Point in a southerly direction straight toward 
Round Rock, 3,000 feet in length, or longer if funds 
permit. The estimated cost of the project, including 
maintenance during construction, originally $^90,000, 
was revised in 1922 to $1,200,000. The increased cost 
of the work was due to the large increase in unilt costs 
since the first estimates were made in 1915 to 0ie in¬ 
creased tonnage of stone required on account cif high 
specific gravity of the stone used and to the greater 
height of structure found necessary on accojmt of 
heavy ground swells, which made the work of placing 
stone difficult and, during a large part of the year, im¬ 
possible. There is no approved estimate for main¬ 
tenance after completion. The existing project was 
adopted by the river and harbor act of July 18i 1918, 
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and the conditions of local cooperation were modified 
by the river and harbor act of September 22, 1922. 
(See par. 49 regarding local cooperation required.) 


VI. Work Done and Results 

24. Work under the existing project was commenced 
April, 1920, and has been prosecuted during the sum¬ 
mer working season each year under various contracts 
until Julv 20, 1925, when funds under the original esti- 
mate of $490,000 were exhausted. The breakwater 
now extends seaward 2,245 feet from Battery Point on 
the main shore, or to within 755 feet of its full project 
length of 2,000 feet. A total of 221,739.85 tons lias 
been placed in the structure, about 6y> per cent of 
which was for repairs, consisting mostly of ballast for 
the railroad track that had to be replaced at the begin¬ 
ning of each season’s work. The stone (a hornblende 
schist of excellent quality) has been procured from a 
local quarry; located on the ocean shore about three- 
fourths milel north of the breakwater. The length of 
breakwater built is somewhat in excess of that expected 
(under the latest estimate of cost) for the funds so far 
expended. 


Extracts from communication from District En¬ 
gineer to the Chief of Engineers, dated November 15, 
1926. 


#####!!?## 

17. In view of the foregoing, it is considered that 
enlargement of the present protected anchorage by 
dredging is too costlv for the benefits to be derived 
therefrom: also that a larger and better protected 
anchorage can be obtained for less cost bv extension of 
the existing breakwater. 

VIII. Conclusions and Recommendations 

84. As a result of the foregoing supplementary 
studv, I am of the belief that the enlargement of the 

» 7 v — 


present anchorage area by dredging is impracticable 
because of excessive cost compared with the extent of 
improvement gained. 




!uch as 
afford 


87. A smaller complete breakwater project, s| 
breakwater C'D'E'—sand barrier IJ—would 
suitable refuge for smaller vessels and would cost 
materially less than for the major projects. However, 
due largely to the fog conditions that exist on this 
coast, the extent to which such a harbor would be used 
for actual refuge purposes is problematical, and 
not convinced, from the records presented of pg 
perience, that the probable resultant savings to| 
ping justifies the expenditures necessary even fojr such 
a smaller complete project. Furthermore, the! most 
economical and suitable of the smaller complete pro¬ 
jects are not adapted to being later expanded nto a 
harbor adequate for all probable ultimate needs, but 
would, in case of necessary future expansion, iijvolve 
wasted construction and consequent ultimate increased 
cost. 


I am 
st ex- 
ship- 


* 


$ 


i* 


89. In view of the foregoing considerations add of 
those presented in my preliminary examination report 
of January 26, 1926, I conclude that the interests in¬ 
volved justify the United States in completing the 
present breakwater to its full project length of 13,000 
feet, without requiring further contribution by i local 
interests, and that the desirability of giving isafer 
access to Crescent Citv as a harbor of refuge forlmod- 
crate-sized vessels in time of storm or stress, warrants 
the enlargement of the project to provide, in addition, 
for the removal of rock B, lying 600 feet easterly [from 
Fauntlerov Bock. * * * 

90. Recommendations .—I therefore recommend that 
tlio terms of the existing project be modified so hs to 
eliminate therefrom the condition requiring local in¬ 
terests to provide one-half of the further cost oi the 


project improvement of Crescent City Harbor; 


also 


48 


that the project be enlarged to include the removal of 
rock B, lvimr about 600 feet easterly from Fauntlerov 
Rock: and that funds sufficient to complete the project 
as above modified, estimated to amount to about $770,- 
000, be provided by the United States, to be made avail¬ 
able in three approximately equal annual amounts. 

John AY. X. Schulz, 

Major, Corps of Engineers, 

District Engineer. 
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No. 6522 

Eric Lyders, appellant 

v . 

Harold L. Ickes, as Secretary of the Interior, 

! 7 

and Fred W. Johnson, as Commissioner cjf the 
General Land Office, appellees 


BRIEF OF APPELLEES 

I 


STATEMENT OF THE CASE 

This is an appeal by Eric Lyders, plainti|£ be¬ 
low, from an order of the Supreme Court of the 
District of Columbia, per Mr. Chief Justice A^heat 
(R. pp. 53-54), which granted a motion of the de¬ 
fendants below, Harold L. Ickes, Secretary df the 
Interior, and Fred W. Johnson, Commissioner of 
the General Land Office, to dismiss a bill in equity 
brought to compel them to vacate, and to epjoin 
them from carrying into effect, decisions macjle by 
them in the regular course of Land Department 
procedure concerning the disposition of certain 

public land of the United States. 

(i) 





2 


THE FACTS 

Whaler Island is a small rockv island in the har- 
bor of Crescent City, California, some 3.65 acres in 
extent (R. pp. 17-18). It is without value for agri¬ 
cultural purposes, is not adapted to ordinary and 
private occupation, and is of utility only in connec¬ 
tion with the improvement and development of the 
harbor (R. p. 31). 

This island is the land for which the appellant 
Lyders seeks a patent (Bill, par. V. XVIII; R. 
pp. 4, 15-16). 

The record discloses that survevs of Crescent 
City Harbor were authorized as long ago as 1912 
(R. p. 36) and that a definite plan of harbor im¬ 
provement was formulated in the years 1913 to 
1915 bv engineer officers of the United States 
Army. Letters and reports relating to the pro¬ 
posed harbor improvement for Crescent City were 
transmitted to Congress late in 1915 and were 
printed as House Document 434, 64tli Congress, 1st 
Session (R. pp. 26, 36-37). 

This Court will take judicial notice of that docu¬ 
ment; see the authorities cited at page 5 of appel¬ 
lant's brief. 

The reports contained in House Document 434 
show that the District Engineer, Lieut. Col. Thomas 
H. Rees, recommended the construction of a break¬ 
water from Batterv Point to Fauntlerov Rock on 

* •> 

one side of the harbor, and a jetty or sand bar¬ 
rier on the other side, extending from the shore 



I 


3 

to Whaler Island. Whaler Island was to be the 

terminus of the jetty, and, in the report of Assistant 

Engineer Tower, there were pointed out tljie im- 

. ! 

portance of Whaler Island as a source of break¬ 
water stone, and the desirability of withdrawing 
the island from disposition under the public land 
laws. Lieut. Col. Rees commented favorably upon 
the Tower report, incorporated it in his own report, 
and adopted its recommendations. 

The harbor improvement proposed by Tower and 
Lieut. Col. Rees was estimated to cost $1,828,750. 

The Board of Engineers for Rivers and Harbors, 
and the Chief of Engineers, recommended only the 
construction of a breakwater to cost $490,000, with 
the further recommendation that a contributibn of 
$100,000 be requested from local interests as a pre¬ 
requisite to the expenditure of Federal funds. 
Both the Board and the Chief of Engineers recog¬ 
nized that increased commerce at Crescentj City 
might make necessary the construction of the 
larger project, of which the breakwater actually to 
be considered would later form a part, but appar¬ 
ently they were of opinion that the more ambitious 
and expensive plan should await a demonstrated 
need (Document, pp. 4, 6; appellant’s brief, pp. 
33,36). 

It will be noted that there was no inherent ir.con- 
sistencv between the views of Lieut. Col. Reesi and 

I 

those of the Board and Chief of Engineers. But 
the latter were less sanguine as to the needs of the 
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issue patent to the land to Del Norte County. Ly- 
ders again brought suit, and the Secretary set up in 
his answer that Whaler Island had been appropri¬ 
ated to a public use prior to the date of Lyders' 
selection. Lvders argued, and this Court held, that 
the Secretary could not make ex parte findings of 
fact, but could make findings only after a hearing 

duly held in accordance with the rules of the Land 
* 


Department, at which Lyders could be present. 
Wilbur v. Lyders, 61 App. I). C. 202, 59 F. (2d) 877 
(1932); (R. pp. 9-12). 

The present Secretary of the Interior, appellee 
here, lias fully complied with the mandate of this 
Court. A hearing was ordered, in accordance with 
the Rules of Practice, at which Lvders, the County 
of Del Norte, and all other interested parties were 
represented. Evidence was adduced, both oral and 
documentary. At the conclusion of the hearing, the 
local Register found that Whaler Island was not 
unappropriated land at the time of selection, and 
accordingly held the selection for cancelation (R. 
pp. 12-13, 34-35). 

Lyders appealed to the Commissioner of the Gen¬ 
eral Land Office, who, in a carefully considered 

* 

opinion (R. pp. 17-31), sustained the Register, 
finding that Whaler Island had, prior to 1927, been 
appropriated to a public use. 

Lyders appealed again, this time to the Secre¬ 
tary of the Interior, who found, after a full review 
of the record, that Whaler Island had been severed 
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from the mass of public domain and appropriated 
to a public use when Congress authorized the im¬ 
provement of Crescent City Harbor subject to the 
conditions set forth in House Document 434 (R. pp. 
32-39). This decision was adhered to on rehearing 
(R. pp. 40-41). 

The opinions of the Commissioner and the Sec¬ 
retary comprise 24 pages of the printed record in 
this ease (R. pp. 17-41). j 

Lyders thereupon brought suit to compel tlie Sec¬ 
retary of the Interior and the Commissioner of the 
General Land Office to set aside their decisions, to 
enjoin them from issuing patent to Whaler Island 
to any person other than Lyders, and to exclude 
from their consideration, in adjudicating LVders’ 
right, the Act of July 18, 1918, passed eight land a 
half years prior to the date of Lyders’ attempted 
selection (Bill, par. XVIII, R. p. 16): 

A motion to dismiss the bill of complaint was 
granted (R. pp. 53-54), and Lyders brings the case 
here on appeal (R. pp. 54-56). 

THE ISSUES 

! 

The issues on the present appeal, in logical <j>rder, 
are (1) whether the Secretary’s decision it^ one 
which the Courts will reexamine; (2) whether, in 

i 

any event, the Secretary’s decision was correct; 
and (3) whether, even if the Secretary’s decision 
should be reexamined and deemed erroneous, 
appellant has pursued the appropriate remedy to 
enforce such rights as he may have. 


29013—:i. p 
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As will appear below, appellees prefer to depart 
from the order outlined above in order to demon¬ 
strate, at [tlie threshold of the argument, the cor¬ 
rectness of the Secretary's decision. 

OUTLINE OF ARGUMENT 


I. The decision of the Secretary of the Interior, 
that Whaler Island was not unappropriated public 
land at the date of appellant's attempted selection, 
was correct. 

II. But even if the Secretary's decision be 
deemed erroneous, it is conclusive and not subject 
to review bv the courts, as it was the determination 
of a question of fact in a matter within his juris¬ 
diction. 

III. Or,, even if the Secretary’s decision be re- 

/ •/ 


garded as the determination of a mixed question of 
law and fact, still, since the decision was rendered 
in the lawful exercise of the Secretary’s judgment 
and discretion, it will not be controlled by injunc¬ 
tion. 


IV. Or, even if the appellant's contention should 
be admitted, negatived though it is bv statements 
in appellant's brief, that the essential question de¬ 
termined bv the Secretary was one of law, still it is 

» 7 


the type of decision of law which will not be con¬ 
trolled bv the courts. 


V. Finally, even if the appellant should have any 
rights in Whaler Island, he has an adequate remedy 
at the situs of the land to have the patent issued to 
the County of Del Norte impressed with a trust in 
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his favor, and having such a remedy, he is notj enti¬ 
tled to an injunction at the seat of Government 
against executive officers of the United States. 

ARGUMENT 

I 

The decision of the Secretary of the Interior, that Whaler 
Island was not unappropriated public land at the date 
of appellant’s attempted selection, was correct 

Appellees contend, as will appear below, that the 
decision of the Secretary of the Interior is not sub¬ 
ject to review by the courts in the circumstances of 
the present case. But they are unwilling to iiivoke 
in the first instance their immunity from judicial 
control. Rather than assume such a position, 
which, although thoroughly sound on the authorities, 
might be regarded as an unsympathetic one, they 
propose to demonstrate at the outset why the: de¬ 
cision complained of was in all respects correcjt. 

The facts found by the Secretary in his decision 
(R. pp. 32-39; on rehearing, R. pp. 40-41) dis¬ 
close that Whaler Island was not “ unoccupied and 
unappropriated” public land, as required by the 
Act of April 5, 1872, 17 Stat. 649, at the date that 
appellant made his attempted selection. The facts 
disclose that Congress, in authorizing, by the lAct 
of July 18, 1918, 40 Stat. 905, 910, the construction 
of a project of which Whaler Island was so clearly 
an important part, and in authorizing the expendi¬ 
ture of public money in the prosecution of the proj¬ 
ect, appropriated Whaler Island for a public \ise, 
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so that thereafter it was not subject to selection 
under the Valentine Scrip Act of April 5, 1872. 

It is not necessary that there be a specific appro¬ 
priation in terms to remove land from the class of 
public land subject to acquisition under the public 
land laws.; A valid appropriation may result from 
action by Congress which is inconsistent with and 
negatives an intention to continue a parcel of land 
in the status of jrublic domain subject to disposition 
under the public land laics. 

In Wilcox v. Jackson, 13 Pet. 498 (1839), public 
land which had been used as a military post and as 
an Indian agency without a specific withdrawal of 
the land was held to have been appropriated and 
removed from the public domain. 

While it is true that in the Wilcox case the land 
was actually occupied, this is not necessary to effect 
an appropriation. Indeed, the court there said 
(p. 512) that appropriation “is nothing more or 
less than setting apart the thing for some particu¬ 
lar use/’ 

Webster’s New International Dictionary defines 

* 

“appropriate” as follows: 

Appropriate (a.) Set apart for a particu¬ 
lar use. 

Appropriate (v. t.) To set apart for, or 
assign to a particular purpose or use, in ex¬ 
clusion of all others. 

Thus it can be seen that appropriated land is land 
that has been set apart for a particular use. The 
appropriation takes place when the land is set 
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apart and does not necessarily involve occupation, 
although of course it may, and often does. 

In United States v. Fitzgerald, 15 Petj. 407 
(1841), a case much relied on by appellant the 
Supreme Court decided (on writ of error frojn the 
Circuit Court in a petitory action under the Louisi¬ 
ana practice), that in the circumstances of th^ case 
certain acts did not constitute an appropriation. 
But the court went on to say (p. 421) that the jmere 
direction by Act of Congress that a lighthouse be 
built on a specified tract of land would, in afid of 
itself, constitute an appropriation of that landj. It 
is to be noted that the proceedings there weife de 
novo and did not involve review of administr 
action. 

In Minnesota v. Hitchcock, 185 U. S. 373 (1902), 
there was involved the question of whether a cer¬ 
tain tract had been designated as an Indian reser¬ 
vation. The Court said (pp. 389-90): 

Now, in order to create a reservation lit is 
not necessary that there should be a formal 
cession or a formal act setting apart a par¬ 
ticular tract. It is enough that from tphat 
has been done there results a certain defined 
tract appropriated to certain purposes . 
(Italics added.) ! 

In McSorley v. Hill , 2 Wash. St. 638, 27 Pac.j 552 
(1891), the Court said (27 Pac. at p. 556): 

Webster’s first definition of “appropri¬ 
ation” is, “setting apart for a particjilar 
use. ’ ’ Occupancy may always include an! ap- 
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propriation, but an appropriation does not 
necessarily include occupancy. For in- 
stance, the government may appropriate 
land for military reservations, or Indian res- 
eryations, but they may or may not occupy 
them as such. This is a word commonly 
used by the government in setting aside 
lands for special purposes, and we cannot 
give it the construction claimed by appellee 
without doing violence to its generally ac- 
cepted meaning. This is the view evidently 
taken by the supreme court of the United 
States ‘in the case of Wilcox v. Jackson, 13 
Pet. 512, where the court savs: 

“Now, this is appropriation, for that is 
nothing more nor less than setting apart the 
thing for some particular use.’' 

And in King v. Me Andrews, 104 Fed. 430 
(C. C. D. S. D. 1900), the Court said (p. 438) : 

“To appropriate”, in the sense that the 
word is used in the land laws of the United 
States, is to select the land for a particular 
purpose. * * * 

These cases clearly show that an appropriation 
results from a setting aside, a selection or a desig¬ 
nation for a particular purpose and may exist with¬ 
out the land being actually used or occupied. 

United States v. Arizona, 295 U. S. 174 (1935), 
cited by appellant, is not to the contrary. All that 
was there decided was that the provisions of Title 
II of the National Industrial Recovery Act did not 
amend or repeal earlier laws dealing with river and 
harbor or reclamation projects. 
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The Secretary’s decision was that Whaler Island 
was set apart to be used in connection with the im¬ 
provement of Crescent City Harbor by the Act of 
July 18, 1918, and that, therefore, it was nht un¬ 
appropriated public land when the appellant! made 


his attempted selection on January 6,1927. 

Appellant denies this, and, although he discusses 
and considers that Act at length and includes in 
his brief considerable material bearing thereon, 
prays in his bill that the Secretary exclude \ f rom 
any and all consideration, in determining clppel- 
lant’s rights, the said Act of July 18, 1018. (Bill, 
par. XVIII (3) ; R. p. 16.) In other words, ajppel- 
lant seeks at the outset to prevent the Secretary 
from considering the outstanding circumstance in 
the case—which w r ould seem to be a rather arbi¬ 
trary position for one who comes into a court of 
equity complaining of another’s alleged arbitrary 
action. 

The Act of July 18, 1918, supra, appropriated 


monev— 

* 

For the construction, completion, repair, 
and preservation of the public works herein¬ 
after named * * *; 

Crescent City Harbor, California. ! The 
improvement of Crescent City Harbor is 
herebv authorized in accordance with th|e re- 

* # i 

port submitted in House Document No. 434, 
64tli Congress, 1st Session, and subject to 
the conditions set forth in said document: 
Provided, That before entering upon the 
prosecution of the work herein authorized 
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the; Secretary of War shall require the con¬ 
tribution of the sum of $200,000 from local 
interests and the said Secretary is hereby 
authorized to prosecute the work of im¬ 
provement with such funds when so fur¬ 
nished. 

It will be noted that the improvement is author¬ 
ized “in accordance with the report submitted in 
House Document No. 434, 64th Congress, 1st Ses¬ 
sion, and subject to the- conditions set forth in said 
document:' (Italics added.) 

Now, examination of the Document, of which this 
Court will take judicial notice, shows that it is en¬ 
titled, on the cover thereof (which is numbered 
page 1), VLetter from the Secretary of War, 
transmitting, with a letter from the Chief of Engi¬ 
neers, reports on the preliminary examination and 
survey of Crescent City Harbor and vicinitv, Cali- 
fornia, with a view to securing a suitable harbor.” 

The letter from the Secretary of War, page 3 of 
the Document (reprinted at page 31 of the appel¬ 
lant’s brief), transmits a “letter from the Chief of 


Engineersr? “together with copies of reports from 
Lieut. Col., Thomas H. Rees, Corps of Engineers, 
dated April 19, 1913, and January 31, 1914.” 

No mention is made in the Secretary's letter of 
any other reports. 

Now, when Congress authorized the improve¬ 
ment of Crescent Citv Harbor in “accordance with 
the report submitted in House Document 434”, 
what report did it have in mind ? Did it mean the 
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letter of tlie Secretary of War, or the letter\oi the 
Chief of Engineers, or the report, by way of “ in¬ 
dorsement ”, of the Board of Engineers for Rivers 
and Harbors, or the report of Lieut. Col. Rees, the 
District Engineer, under date of April 19, 1913, or 
the report of Lieut. Col. Rees dated Janualry 31, 
1914, or the report of Mr. Morton L. Tower, assist¬ 
ant engineer, included in the last mentioned Report, 
or the report of Lieut. Col. Rees dated May 15,1915, 
entitled “Supplemental Report”, or the report of 


Lieut. Col. Rees under the same date entitled 


“Re¬ 


port on Concrete Caisson Method for Breakwater”, 


or the report of Lieut. Col. Rees dated July 14! 


L1915, 


or the report of Lieut. Col. Rees dated September 
13, 1915? All these letters and reports ar^ sub¬ 
mitted in and form a part of House Document 434. 

What report did Congress have in mind? Ap¬ 
pellees submit that the intent of Congress is so 
vague and unclear in this regard that it is necessary 
to read the part of the Act already quoted in con¬ 
junction with the words that follow, viz., “and sub¬ 
ject to the conditions set forth in said document.” 

In other words, not limited to the conditions set 
forth in the Chief of Engineer’s letter, or to the 
conditions set forth in the indorsement of the ^3oard 
of Engineers for Rivers and Harbors, or to the con¬ 
ditions set forth in any particular one of the six re¬ 
ports submitted by the District Engineer, Lieut. 
Col. Rees, or to the conditions set forth iii Mr. 
Tower’s report, but “subject to the conditions set 


2001! 


-3 



16 


forth in said document/' That is to say, all the con¬ 
ditions, the conditions of all the letters and reports 
contained in that document, for if Congress had in¬ 
tended to limit the applicable conditions to those 
set forth in a particular part of the document, it 
would have used appropriate language to express 
the desired limitation. 

It will be necessary to make inquiry as to the na¬ 
ture of the conditions set forth, lest an irreconcil¬ 
able repugnancy result; but, on familiar principles, 
only absolutely repugnant conditions may be ig¬ 
nored, for, the statute refers to the conditions set 
forth in the Document and therefore, if possible, all 
those conditions must apply. 

Examination of House Document 434, 64th Con¬ 
gress, 1st Session, reveals that Mr. Tower, the as¬ 
sistant engineer, proposed a breakwater from Bat¬ 
tery Point to Fauntleroy Rock, and a jetty or sand 
barrier from Whaler Island to the high-water 
beach line, which would have made the entrance to 

the harbor between Fauntlerov Rock and Whaler 

* 

Island. Mr. Tower also pointed out that Whaler 
Island, apart from its use as the terminus of the 
jetty, was a cheap and convenient supply of stone 
for the breakwater, and he suggested that it be 
withheld from disposition under the public-land 
laws. 

Mr. Tower’s report is included in paragraph 4 
of Lieut. Col. Rees’ report of January 31, 1914, 
Document, ,pp. 13-14, and the parts to which refer- 
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ence is made are reprinted at pp. 40-42 of 
appellant’s brief. j 

Lieut. Col. Rees, the District Engineer, approved 
and adopted the report of Mr. Tower. He pointed 

i 

out that 4 4 Mr. Tower is an engineer of extended 
experience in harbor work on this coast, and his 
opinions and recommendations are given great 
weight” (Par. 5; Document, p. 14). Lieut. Col. 
Rees went on to give details as to the construction 
of the Whaler Island barrier, pointing out tliat it 
4 4 will be built of quarry run stone up to 10 tons with 
slopes on ocean side of 1 on 3 and on harbor si(|le of 
1 on 2 surmounted with a similar concrete cap at 
elevation +13” (Par. 7; Document, p. 14). 

It is to be regretted that these excerpts are not 
reprinted in the appellant’s brief. 

In a report setting forth additional estimates, 
under date of Julv 14, 1915, Lieut. Col. Rees re- 
peated his recommendation as to the Whaler Island 
barrier. He said (Document, p. 28): 

6. It is also believed that the breakwater 
should be connected with the shore and idiat 
the barrier should be built from Whaler Is¬ 
land to the shore to prevent the inwash of 
sand along the beach and its deposit in the 
more protected waters of the harbor. 

This extract from House Document No. 43£ is 
likewise not included in appellant’s brief. 

Under date of November 10, 1915, the Board of 
Engineers for Rivers and Harbors pointed out iJhat 
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the cost of the breakwater and Whaler Island bar¬ 
rier would be $1,828,750 (Par. 5; Document, p. 6; 
appellant’s brief, p. 36), whereas a breakwater 
from A to C, “which would afford considerable 
protection and later form part of a greater project, 
if one is justified by commercial growth, would cost 
$490,000.” (Par. 7; Document, p. 6; appellant's 
brief, p. 37.) The points A to C can be seen on the 
map attached to the Document, which is inserted in 
the appellant’s brief at page 42. 

The Board went on to point out (Par. 12; Docu¬ 
ment, p. 8i; appellant's brief, p. 39) that the break¬ 
water from A to C “would materially improve ex¬ 
isting conditions. It would afford an opportunity 
for the development of commerce and would form 
part of a (more commodious harbor should this be 
warranted in the future bv a commensurate growth 
of traffic.” 

The Chief of Engineers, in his letter of December 
16, 1915, to the Secretary of War, concurred in the 
Board's report, and pointed out (Par. 4; Docu¬ 
ment, p. 4; appellant's brief, p. 33) that the break¬ 
water from A to C “would afford considerable pro¬ 
tection and later form part of a greater project, if 
the commercial growth following its construction 
should indicate the need of increased facilities.” 

Reverting now to the statute, which authorized 
the Crescent City project subject to the conditions 
of the document, it appears that there is nothing 
inconsistent or inherently repugnant in the condi¬ 
tions therein set forth, and just discussed above. 
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The assistant engineer recommended the pse of 
Whaler Island as one terminus of a barrier 4 , and 
recommended that it be withdrawn from disposi¬ 
tion under the public land laws. The District En¬ 
gineer concurred in the use of Whaler Island, 
pointed out its importance in relation to tli^ har¬ 
bor ; and commented favorably on the assistant en- 

i 

gineer’s opinions and recommendations. It cannot 
be doubted that he favored the withdrawal of 
Whaler Island, as he included that part of Tower’s 
report dealing therewith in his own report, praised 
Tower’s judgment, and then proceeded to show how 
essential Whaler Island was to the harbor improve¬ 
ment. True, he did not specifically comment oh the 
withdrawal, but how can he he taken to have dis¬ 
approved the proposal when his own plans, tqhich 
provided for the use of Whaler Island, entirely neg¬ 
atived the idea' that any homesteader or scrip se¬ 
lector should he free to acquire itf 
Appellant, in asserting a lack of concurrence by 
the District Engineer (Brief, pp. 17, 19), wjould 

i 

have this Court establish the novel proposition! that 
silence means dissent. 

Now, while it is true that the Chief of Engineers 
and the Board of Engineers for Rivers and Har- 
bors recommended only the construction of the 
breakwater A to C, apparently because of consider¬ 
ations of cost, none the less both expressly left dpen 
the possibility of additional construction worjs in 
case subsequent traffic should justify the same.j 
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Thus it will be seen that Whaler Island occupies 
a strategic position in Crescent City Harbor, that 
it is an important location in connection with im¬ 
provement of that harbor and as a source of stone 
for such improvements as may be made, and that, 
wffiile it was not utilized in the improvement at first 
made, the possibility of further improvement 
necessitating the use of Whaler Island was recog¬ 
nized by all concerned long before appellant's at¬ 
tempted selection. 

The Commissioner of the General Land Office 
found that, from the inception of the general plan 
for improvement of Crescent City Harbor, Whaler 
Island did and does constitute an important part 
of the completed project; that the major portion of 
the rock necessary for the completion of the break¬ 
water could be economically obtained from Whaler 
Island; that the action taken for the improvement, 
development, and protection of the harbor prior to 
the date of the attempted selection was sufficient to 
set it asid^ from the class of land subject to dispo¬ 
sition under the public-land laws; and that, there¬ 
fore, the island was not subject to disposition when 
the scrip application was filed (R. pp. 30-31). 

The Secretary of the Interior found that House 
Document 434 disclosed the importance of Whaler 
Island in the Crescent City Harbor improvement 
project, and that the Act of July 18, 1918, which 
authorized the project subject to the conditions 
laid down in that document, was an adoption by 
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Congress of the plans and recommendations ip that 
document contained (R. p. 38). 

j 

Indeed, it is difficult to see how the Secretary of 
the Interior could have decided otherwise. ! Here 
Congress had authorized a project subject tb con¬ 
ditions which indicated clearly the importance of 
Whaler Island to the harbor improvement in ques¬ 
tion. Is it to be supposed that Congress intended 
to leave that land at the mercy of a stray home¬ 
steader or a chance scrip locator f Rather, tjie in¬ 
tent which is more logically to be imputed to| Con¬ 
gress is that it meant to set apart this island j from 
the mass of the public domain, to appropriate it, 
so that thereafter it would be devoted to the public 
purpose of the harbor improvement. 

True, the island was not to be used as a terminus 
for the jetty at the outset, because sufficient funds 
w T ere not available, but it was recognized that fu¬ 
ture development, in case the commerce of the port 
warranted, would make necessary the use ot the 
island as a part of the larger harbor improvement. 
In approving the Crescent City Harbor project sub¬ 
ject to all the conditions of House Document 434 y 
Congress necessarily approved the eventual use of 
Whaler Island, and appropriated it to that pur¬ 
pose. Any other view, it is submitted, w T ould b^ un¬ 
tenable. Any other view would impute to Congress 
the deliberate endangering, the open-eyed sabotage, 
of a future plan for harbor development. Is it rea¬ 
sonable to assume that Congress, approving the 



project, aware of its future possibilities, would have 
jeopardized that future by permitting members of 
the public to settle on Whaler Island to the detri¬ 
ment of the anticipated harbor development? Or 
is it not more reasonable to suppose that Congress, 
having in mind the foreseeable expansion of the 
Crescent City Ilarbor, should have insured and pro¬ 
tected that expansion against interference from 
outside acquisition ? It is submitted that the latter 
view is the sound one, and that the Secretary's ad¬ 
herence thereto was not only entirely reasonable in 
the circumstances, but indeed the only position he 
could properly have taken. 

It follows that, Whaler Island, having been ap¬ 
propriated in 1918, was not subject to selection in 
1927 as “unoccupied and unappropriated public 
land”, and that the Seeretarv was therefore en- 
tirelv correct in sustaining the protest against 
appellant’s attempted selection. 

That Whaler Island was thereafter not occupied 
or used is immaterial. Once having set the island 
apart from the public domain, Congress was free to 
do with it what it wished. 

II 

But even if the Secretary’s decision be deemed erroneous, 
it is conclusive and not subject to review by the courts, 
as it was the determination of a question of fact in a 
matter within his jurisdiction 

Up to this point, appellees have argued that the 
decision complained of was not erroneous, but cor¬ 
rect in fact and law. But, as was suggested above, 
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the correctness of the Secretary's decision jis not a 

. i 

matter which can be inquired into in this proceed¬ 
ing. For the Supreme Court has held, in numerous 
cases, that the determination of a question | of fact 
by the Secretary of the Interior in matter ,4 within 
his jurisdiction is conclusive upon the counts, and 
is not subject to review. 

Whitcomb v. White, 214 U. S. 15 (1909); 
De Carnbra v. Rogers, 189 U. S. 119 
(1903) ; 

Burfenning v. Chicago, etc., Railway Com - 
pany, 163 IT. S. 321 (1896) ; 

Bishop of Nesqually v. Gibbon, 153 U. S. 
155 (1895) | | 

Heath v. Wallace, 138 U. S. 573 (1891). 

The present case was one within the jurisdiction 
of the Secretary of the Interior. Congress has 
placed the administration of the public-lard laws 
in the General Land Office under the supervision of 
the Secretary of the Interior, 

Revised Statutes, sec. 441 (U. S h Code 
[1934 ed.] title 5, sec. 485); j 

Revised Statutes, sec. 453 (U. Si Code 
[1934 ed.] title 43, sec. 2), 

and therefore administration of a particular pub¬ 
lic-land law falls within the jurisdiction of the Sec¬ 
retary without a specific direction to that effect. 
As the Supreme Court pointed out in Bishop of 
Nesqually v. Gibbon, 158 IT. S. 155, supra, at jp. 167: 

It may be laid down as a general rule that, 
in the absence of some specific provision to 

29015—35 - 4 
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the contrary in respect to any particular 
grant of public land, its administration falls 
wholly and absolutely within the jurisdic¬ 
tion: of the Commissioner of the General 
Land Office, under the supervision of the 
Secretary of the Interior. It is not neces- 
sary that with each grant there shall go a 
direction that its administration shall be 
under the authority of the land department. 
It falls there unless there is express direc¬ 
tion to the contrary. 

* 


Appellant has alleged in his bill of complaint 
that the Secretary of the Interior “was erroneous 
in matter of law" (Bill, par. XVI; R. p. 13), and 
this is the sole ground upon which he seeks relief. 
Now, since the Secretary of the Interior found that 
Whaler Island was not “unoccupied and unappro¬ 
priated" public land at the date of selection as re¬ 
quired by the Valentine scrip act, it necessarily 
follows that the appellant’s allegation is that the 
Secretary’s finding was an erroneous conclusion of 


law. 

But whether land is appropriated or not is a 
question of fact to he decided from the evidence . 

This precise question was considered in Northern 
Pacific By. Co. v. McComas, 250 U. S. 387 (1919), 
where the Supreme Court held that the question of 
appropriation vel non was a question of fact, say- 
ing (pp. 392-93): 


Whether the tracts as to which the 
swamp-land claim is still pending were such 
as came within the terms of the swamp-land 
grant is a question of fact the decision of 
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which is expressly committed to thfe Land 
Department; and this also is true I of the 
question whether the tracts covered!by the 
railroad company’s lieu land selections were 
when the selections were tendered s\) occu¬ 
pied and appropriated as not properly to be 
subject to acquisition, in that way. ( Italics 
added.) 

And the factual character of the Secretary’s de¬ 
termination seems to be conceded by the appellant. 
Thus, at page 17 of his brief, appellant saysj: 

It is respectfully submitted that the Sec¬ 
retary would have had no difficulty \thatso- 
ever in deciding the case if he had stuck to 
the facts, and recited them correctly. 

And appellant then goes on to demonstrate in¬ 
stances where, in his opinion, the Secretary made 
errors of fact in his decision. (Appellant’s brief, 
pp. 8, 9,17,18.) So that, on appellant's own analy¬ 
sis of the case, it appears that the decision com¬ 
plained of is objected to as erroneous in questions 
of fact. 

Now, it is true, appellant argues that since the 
Secretary found as a fact that Whaler Island was 
unoccupied, his conclusion that it was appropri¬ 
ated is one of law drawn from the facts. Bjit this 
ignores the rule that appropriation may be quite 
unrelated to occupation. As was pointed out above, 
any setting apart, wffiether by occupation or other¬ 
wise, constitutes an appropriation. Now, here, the 
Secretary has found as a fact that Whaler Island 
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wax set apart, and that finding is not subject to re¬ 
view in this proceeding. 

Appellant argues (Brief, pp. 10, 20) that the 
Secretary has previously made a finding that 
Whaler Island was not set apart. But this circum¬ 
stance is of no assistance, for two reasons. 

In the first place, the previous “finding" was 
made before there had been a hearing, and the ap¬ 
pellant himself protested any finding or decision 
made in the absence of a hearing. Appellant car¬ 
ried his protest to this Court, and it was here de¬ 
cided that the Secretary could not make ex parte 
findings but must first hear evidence in the regular 
course of land office procedure. Wilbur v. Lyders, 
61 App. !)• C. 202, 59 F. (2d) 877 (1932); see 
Lyders' brief in above case (Oct. Term. 1931, No. 
5491) pp. 16 et seep; see appellant's brief, p. 6). 

The previous finding, on the merits, is not en¬ 
titled to weight, as it was made without hearing evi¬ 
dence. and as it is in point of fact incorrect. And 
certainly the appellant, who attacked the Secre¬ 
tary's findings for irregularity, who protested that 
they were improperly made, cannot now be heard to 
say that they constitute a solemn determination on 
which successor officers must rest their case. This 
Court having held that the earlier decision was im¬ 
properly arrived at, the present case stands solely 
upon the decision made by the Secretary pursuant 
to the orderly procedure required by this Court. 


I 
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Second, and in any event, a finding of fact made 
by one Secretary of the Interior is not binding 
upon his successor in office. 

Greenameyer v. Coate, 212 U. S. 434 (190$). 

In that case the Supreme Court held that the 
Secretary of the Interior on rehearing was not 
bound by the facts found by his predecessor at the 
original hearing, particularly when new testimony 
had been taken. The Court said (pp. 442-43): 

The office recommended that the eiitry of 

i *■ 

the defendant “be permitted to stand.” The 
finding and decision were successivdly af¬ 
firmed bv the Commissioner of the General 
Land Office and the Secretary of the In¬ 
terior, in an elaborate opinion, in which the 
testimony was quoted and commented upon. 
And to these decisions we must look as the 
ultimate action of the Department. Ii; is of 
no legal consequence that different views 
were expressed in other decisions. It is not 
contended that Secretary Hitchcock, when 
he rendered the last decision, did not have 
complete jurisdiction of the case. It ^eems 
to be contended that he was bound by the 
facts found by his predecessor, Mr. Bliss, 
and that this court is likewise so bound.; The 
contention is untenable. Potter v. Hail, 189 
U. S. 292. In that case it was said: 

“The fact that the final conclusion as to 
the ultimate facts reached by the Depart¬ 
ment differed from the conception of such 
ultimate facts entertained by the Depart- 
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ment in previous stages of the controversy, 
affords no ground for disregarding the con¬ 
clusion of ultimate fact finallv reached, 
which was binding between the parties.” 

But besides, as we have seen, additional 
testimony was taken. It was upon that testi¬ 
mony, as well as upon that which was before 
Secretary Bliss, that the decision of Secre¬ 
tary Hitchcock was based. It is true the 
petition alleges that such decision was made 
upon “precisely the same state of facts” as 
that of Secretary Bliss, but the allegation is 
contradicted by the exhibits which are at- 
tached to the petition and ex])ressly made 
part thereof. 

Here, of course, there is no question of original 
hearing as against rehearing, because the decision 
herein complained of, resulted from the original 
hearing. Under the Greenameyer decision, the Sec¬ 
retary would not be bound, even if his predecessor 
had made his finding after a hearing, so that the 
case at bar, where only the first hearing is involved,, 
is an a fortiori case. 

It follows, therefore, that anything said or done 
by the Secretary prior to the hearing before the 
Register of the local land office is of historical in¬ 
terest only, and cannot affect in any way the issues 
now before the Court. 



Or, even if the Secretary’s decision be regarded as the 
determination of a mixed question of law and fact, 
still, since the decision was rendered in the lawful 
exercise of the Secretary’s judgment and discretion, it 
will not be controlled by injunction 

Even if this court should decide, contrary to 
Northern Pacific By. Co. v. McComas, 250 IT. S. 
387, supra, that the question of appropriation is not 
one of fact, it is at least a mixed question of law 
and fact. The bill discloses that the Secretary had 

r 

first to determine the facts upon which his decision 

i 

and legal conclusion were based, and that lii$ deci¬ 
sion was no formal or ministerial matter, but in¬ 
volved an analysis of technical testimony and the 

» *> 

exercise of judgment and discretion. 

That being so, his decision will not he disturbed 
by the mandatory process of a court. For the cases 
uniformly hold that, in exercising his authority 
with regard to the administration of the public 
domain, the Secretary of the Interior’s judgment 
and discretion will not be controlled by injunction 
or mandamus. 

Riverside Oil Co. v. Hitchcock, 190 jlT. S. 
316 (1903); 

Ness v. Fisher, 223 U. S. 683 (1912) ; 
Litchfield v. The Register, 9 Wall. 575 
(Oct. T. 1869). 

In the Riverside Oil Co. case, the Supreme (Court 
of the United States thus succinctly stated thd doc¬ 
trine (190 U. S. at 324): | 
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Congress has constituted the Land De¬ 
partment, under the supervision and control 
of the Secretary of the Interior, a special 
tribunal with judicial functions, to which is 
confided the execution of the laws which reg¬ 
ulate the purchase, selling, and care and dis¬ 
position of the public lands. 

Neither an injunction nor mandamus will 
lie against an officer of the Land Department 
to control him in discharging an official duty 
which requires the exercise of his judgment 
and discretion. 

In Ness v. Fislicr, 223 U. S. 683, supra, the Su¬ 
preme Court reaffirmed the rule. The Court said 
(pp. 691-692) : 

So at the outset we are confronted with 
the question, not whether the decision of the 
Secretary was right or wrong but whether 
a decision of that officer, made in the dis¬ 
charge of a duty imposed by law and involv¬ 
ing the exercise of judgment and discretion, 

mav be reviewed bv mandamus and he be 
* *> 

compelled to retract it, and to give effect to 
another not his own and not having his ap¬ 
proval. The question is not new, but has 
been often considered by this court and uni¬ 
formly answered in the negative. Decatur 
v. Paulding, 14 Pet. 497, 515; United States 
ex rel. Tucker v. Seaman, 17 How. 225, 230; 
Gaines v. Thompson, 7 Wall. 347; Litchfield 
v. Register and Receiver , 9 Wall. 575; United 
States ex rel. McBride v. Schurz, 102 U. S. 
378; United States ex rel. Dunlap v. Black, 
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128 U. S. 40, 48; Riverside Oil Co. v. fiitcli- 
coclc, 190 U. S. 316, 324. i 

I 

I 

And, indeed, the proposition had been settled 
many years earlier, as the following passage from 
Litchfield v. The Register, 9 Wall. 575, supra, well 
demonstrates (p. 577): 

The principle has been so repeatedly de¬ 
cided in this court that the judiciary cannot 
interfere either by mandamus or injunction 
with executive officers such as the respond¬ 
ents here, in the discharge of their official 
duties, unless those duties are of a character 
purely ministerial, and involving no exercise 
of judgment or discretion that it would seem 
to be useless to repeat it here. 

Since the courts refuse to control by injunction 
the decision of the Secretary of the Interior where 
the exercise of judgment and discretion is involved, 
it follows that the courts will not review such de¬ 


cisions to determine their correctness or incorrect¬ 
ness. This corollary of the basic proposition al¬ 
ready enunciated was probably best expressed by 
the Supreme Court in Riverside Oil Co. v. Hitch¬ 
cock, 190 U. S. 316, supra, where Mr. Justice Feck- 
ham, speaking for the Court, said (pp. 324r-2o|) : 

That the decision of the questions pre¬ 
sented to the Secretary of the Interior was 
no merely formal or ministerial act is shown 
beyond the necessity of argument by al pe¬ 
rusal of the foregoing statement of the issues 
presented by this record for the decision of 
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the Secretary. Whether he decided right or 
wrong, is not the question. Having jurisdic¬ 
tion to decide at all, he had necessarily juris¬ 
diction, and it was his duty to decide as he 
thought the law was, and the courts have no 
power whatever under those circumstances 
to review his determination by mandamus or 
injunction. The court has no general su¬ 
pervisory power over the officers of the Land 
Department, by which to control their de¬ 
cisions upon questions within their jurisdic¬ 
tion. If this writ were granted we would 
require the Secretary of the Interior to re¬ 
pudiate and disaffirm a decision which he 
regarded it his dutv to make in the exercise 
of that judgment which is reposed in him by 
law, and we should require him to come to a 
determination upon the issues involved di¬ 
rectly opposite to that which he had reached, 
and which the law conferred upon him the 
jurisdiction to make. 

It is well to note in this connection, moreover, 
that the refusal of the courts to review decisions 
by the Secretary involving judgment and discretion 
is not affected by the precise nature of the remedy 
sought. The rule is the same whether the party 
prays for a writ of mandamus or for a mandatory 
injunction. 

Gaines v. Thompson, 7 Wall. 347 (Oct. T. 
1868) ; 

Miguel v. McCarl, 291 U. S. 442, 452 
(1934) ; 
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See United States ex rel. Shoshone Irri¬ 
gation Dist. v. Ickes, 63 App. D. C. 167; 70 
F. (2d) 771, 773 (1934). 

The similarity between the two proceedings was 
pointed out in Gaines v. Thompson, 7 Waljl. 347, 
supra, where the Court said (7 Wall, at 352 j): 

In the one case the officer is required to 
abandon his right to exercise his personal 
judgment, and to substitute that of the court, 
by performing the act as it commands. In 
the other he is forbidden to do the act which 
his judgment and discretion tell him Should 
be done. There can be no difference in the 
principle which forbids interference! with 
the duties of these officers, whether it be by 
writ of mandamus or injunction. 

More particularly, the principle that acts of ex- 
excutive officers involving judgment and discretion 
will not be controlled by the courts applies with full 
force to selection cases, where a disappointed selec¬ 
tor of public lands has sought mandamus or injunc¬ 
tion to reverse a decision of the Secretary of the 
Interior that given public lands were not subject 
to selection. The courts hold that disposition (>f the 
selection involves the exercise of judgment and dis¬ 
cretion, and therefore, will not be controlled by 
extraordinary remedies. 

Payne v. United States, 50 App. D. Cj. 119, 
269 Fed. 198 (1920) ; 

Colien v. Fall, 52 App. D. C. 140, 284 Fed. 
734 (1922); 

Riverside Oil Co. v. Hitchcock, 190 U. S. 
316 (1903). 
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Payne v. United States, 50 App. D. C. 119, supra , 
involved a dispute as to the rights of a lieu selector 
and an applicant to purchase under the coal-land 
laws of the United States. The question presented 
for the consideration of the Secretary of the Inte- 
rior was whether the land was vacant as required 
by the lieu selection act. Following an adverse 
decision by the Secretary, the selector petitioned 
for a writ of mandamus. This Court held, revers¬ 
ing the judgment below, that the question was one 

for determination bv the Secretary of the Interior. 

* * 

and that his decision would not be controlled bv the 
courts. AI li. Chief Justice Smyth, speaking for the 
Court, said (50 App. D. C. at p. 122) : 

Was this land vacant at the time relator 
entered it ? We have seen that the coal com¬ 
pany had its structures on it under a claim 
of right. What is meant by vacant lands is 
construed in Cosmos Exploration Co. v. Gray 
Eagle Oil Co., 112 Fed. 4,13, 50 C. C. A. 79, 
89 (61 L. R. A. 230) where it is ruled that 

“vacant lands are such as are absolutely free, 

* • 

unclaimed, and unoccupied/' While we do 
not decide the land was vacant within the 
meaning of the statute, because it is not our 
province to do so in this proceeding, we are 
firmly of the opinion that a decision by the 
Secretary that it was not would be entirely 
within his discretion and not subject to our 
control. If not vacant, then the relator had 
no right to enter it. (Italics added.) 
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In Cohen v. Fall, 52 App. D. C, 140, supra, one 
John Rooney had entered certain public laijds as a 
homestead and immediately prior to his dezjth exe¬ 
cuted a relinquishment of the entry. Th^ relin¬ 
quishment was not filed until after Roonejp died. 
Following the filing of the relinquishment Cohen 
filed application to enter the lands originally en¬ 
tered by Rooney. The Department held thajt since 
the relinquishment executed by Rooney wps not 
filed until after his death it was of no effect and, 
therefore, the entrv should be reinstated ror the 
benefit of Rooney’s heirs and devisees and Cohen’s 
application be rejected. Cohen filed a bill praying 
that the Secretary of the Interior and the Coimmis- 
sioner of the General Land Office be enjoined from 
issuing a patent to one Thomas Boyle, Rooney’s de¬ 
visee. This Court affirmed a decree dismissing the 
bill, saying (p. 142) : 

As the Secretary of the Interior wds act- 
ing within his powers, and neither arbi¬ 
trarily nor capriciously, his judgment and 
discretion cannot be controlled by injunction 
as to a matter which he was authorized and 
directed by the law to decide for him¬ 
self. * * * 

This case would seem to be particularly in boint, 
for the Secretary of the Interior there, as in the 
instant case, had to decide whether the land was 
open to entry. The Court held that this determi¬ 
nation involved the exercise of judgment and dis- 
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cretion and, therefore, his decision was conclusive 
upon the courts. 

But perhaps the decision closest to the case at 
bar, really on all fours with it, is Riverside Oil Co. 
v. Hitchcock, 190 U. S. 316, supra. There the 
plaintiff filed a petition for writ of mandamus to 
command the defendant, the Secretary of the In- 
terior, to vacate his order rejecting the lieu selec¬ 
tion of the plaintiff and to order said selection 
passed to patent. The statute authorizing the selec¬ 
tion provided that only “vacant land open to set¬ 
tlement” could be selected. The Secretary of the 

* 

Interior rejected the selection on the ground that 
plaintiff had not shown that the land was vacant 
land open to settlement as required by the statute. 
The Supreme Court of the United States refused 
to interfere, saying—and because of the similarity 
between that ease and this one it has seemed well 
to set out the court *s opinion at length, even at the 
risk of repetition—(190 U. S. 323-25) : 

We have set out in the foregoing state¬ 
ment of facts, at very great length, a large 
portion of the contents of the petition and 
answer in this case. It has been done for 
the purpose of showing by the record itself 
the questions of law arising therefrom. 
Upon a perusal of the record it appears that 
those questions are not merely formal ones 
nor are they so plain as not to require the 
careful judgment of any tribunal to which 
tliev may be referred for decision. Their 
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solution was properly submitted to tlje Land 
Department, which had full and complete 
jurisdiction over the matters arising under 
the act of June 4, 1897, and it thereby be¬ 
came the duty of the officers of that depart¬ 
ment to decide them. * * * 

* * * * | * 

i 

Congress has constituted the Land De¬ 
partment, under the supervision and control 
of the Secretary of the Interior, a Special 
tribunal with judicial functions, to w'^ich is 
confided the execution of the laws which 
regulate the purchase, selling, and caf*e and 
disposition of the public lands. 

Neither an injunction nor mandamus will 
lie against an officer of the Land I}epart- 
ment to control him in discharging dn offi¬ 
cial duty which requires the exercise |of his 

judgment and discretion. * * * 

***** 

That the decision of the questions pre¬ 
sented to the Secretary of the Interior was 
no merely formal or ministerial act is shown 
beyond the necessity of argument by a | peru¬ 
sal of the foregoing statement of the issues 
presented by this record for the decision of 
the Secretary. Whether he decided right or 
wrong is not the question. Having jurisdic¬ 
tion to decide at all, he had necessarily juris¬ 
diction, and it was his duty to decide as he 
thought the law was, and the courts have no 
power whatever under those circumstances 
to review his determination by mandamus or 
injunction. The court has no general su- 
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pervisory power over the officers of the Land 
Department by which to control their decis¬ 
ions upon questions within their jurisdiction. 
If this writ were granted, we would require 
the Secretary of the Interior to repudiate 
and disaffirm a decision which he regarded 

it his dutv to make in the exercise of that 
* 

judgment which is reposed in him by law, 
and we should require him to come to a de¬ 
termination upon the issues involved directly 
opposite to that which he had reached, and 
which the law conferred upon him the juris¬ 
diction to make. Mandamus has never been 
regarded as the proper writ to control the 
judgment and discretion of an officer as to 
the decision of a matter which the law crave 
him the power and imposed upon him the 
dutv to decide for himself. The writ never 
can be used as a substitute for a writ of er¬ 
ror. Nor does the fact that no writ of error 
will lie in such a case as this, by which to 
review the judgment of the Secretary, fur¬ 
nish anv foundation for the claim that man- 
* 

damus may therefore be awarded. The re¬ 
sponsibility as well as the power rests with 
the Seeretarv, uncontrolled bv the courts. 

It can be seen that the right exercised by Lyders 
and the right exercised by the plaintiff in the Hitch¬ 
cock case were identical in substance, except for 
the purely verbal difference that Lyders was en¬ 
titled to select “unoccupied and unappropriated’’ 
lands, whereas the Riverside Oil Company was en¬ 
titled to select “vacant land open to settlement.” 
The question decided by the Secretary of the In- 
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terior in both eases was the same, namely, Whether 
the land was subject to disposal under the law au¬ 
thorizing the selection. In the Hitchcock cdse, the 
Supreme Court of the United States held thjat this 
determination involved the exercise of judgment 
and discretion and could not be reviewed bv the 
courts. It is submitted that this court cannot prop¬ 
erly reach a different result on the facts of the pres¬ 
ent case. I 

It is interesting to observe that the relator jin the 
Riverside Oil Co. case alleged (190 U. S. at p. 321) 
“that the decision of the Secretary of the Interior 
on review turned solely on a question of la\k T , and 
not on any question of fact or on any question of 
mixed law and fact, and that the only question of 
law involved is the meaning of the act of June 4, 
1897, and the particular words therein, ‘vacanjt land 
open to settlement' ” while in the instant ca^e, the 
appellant alleges that the determination of I what 
constitutes “unoccupied and unappropriated pub¬ 
lic land” is a question of law. 

Notwithstanding this allegation in the Riverside 
Oil Co. case, the Court refused to interfere: it is 

submitted that the same action is called for here. 

I 

Further analysis of the case at bar fortified this 
view. It is clear from the face of the bill th^it the 
issues were many, and that the Secretary's jdeci¬ 
sion upon those issues required the consideration 
and sifting of the evidence produced at the hea ring. 
The complexity of the case, far from being denied 
by the appellant, is emphasized by the formidable 
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array of technical engineering documents and dia¬ 
grams which he has seen fit to include in his brief. 
The Secretary was required to study carefully 
those papers, as well as the other evidence in the 
case, in order to determine whether the land was 
subject to disposal. A hurried first reading of the 
appellant's pleading, even a mere thumbing over 
of appellant’s brief, reveals that decision of this 
question could be made only after the exercise of 
sound judgment and discretion. “Upon a perusal 
of the record it appears that those questions are not 
merely formal ones, nor are they so plain as not to 
require the careful judgment of any tribunal to 
which they may be referred for decision." (190 
U. S. at 323.) 

As the Supreme Court early said in Litchfield v. 
The Register, 9 Wall. 575, supra, at 577— 


The very first duty which the register is 
called on to perform, when an application is 
made to him to enter a tract of land, is to 
ascertain whether it is subject to entry. 
This depends upon a variety of circum¬ 
stances. Has there been a proclamation of¬ 
fering it for sale? IIas it hern reserved by 
any action of Congress, or of the proper De¬ 
partment ? Has it been granted by any act 
of Congress, or has it been sold already? 
These are all questions for him to decide, and 
they require the exercise of judgment and 
discretion. (Italics added.) 

And in Northern Pacific Ry. Co. v. McComas, 
250 U. S. 387, supra, the Court once more pointed 
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out that the approval or disapproval of a selection 
by the Secretary involved an exercise of judgment 
and discretion, saying (p. 393): 

The approval or disapproval by the Sec¬ 
retary of the Interior of such lieu selections 
is not merelv a formal act. It involves an 
exercise of sound, but not arbitrary, discre¬ 
tion and makes it admissible for him, jwhere 
a selection is proffered for land which h bona 
fide occupant, misinformed and misunder¬ 
standing his rights, has reclaimed and im¬ 
proved at large cost, to reject the selection 
and hold the title in the United States until, 
as this court has said, “within the limits of 
existing law or by special act of Congress ”, 
the occupant may be enabled to obtaip title 
from the United States * * *. j 

Appellant attempts to avoid the irresjstible 
cumulative force of this long line of controlling 
precedents by arguing (1) that the decision was of 
a question of law, not of a mixed question of law 
and fact; (2) that no judgment or discretion was 
involved; or (3), if it was, that such judgment was 
capricious and arbitrary. 

On the first point, the similarity of the present 
case to Riverside Oil Co. v. Hitchcock, 190 TJ. S. 
316, supra, would seem to dispose of appellant’s 
contention that the decision was of a question of 
law. 

After all, what is a decision of a mixed question 
of law and fact? Why, one where the tribunal 
must find the facts and apply the law. It is only 
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where the facts are clear, or not disputed, that the 
decision is one of a question of law. 

Here the facts had first to be found, at a hearing, 
at which all parties were represented. Evidence 
was adduced, both oral and documentary. The 

7 v 

Secretary found as a fact that Whaler Island had 

* 

been set apart. Appellant disputes that this is the 
fact. Appellant asserts in his brief (p. 17) ‘‘that 
the Secretary would have had no difficulty wliatso- 
ever in deciding the case if he had stuck to the 
facts and recited them correctly.'’ Appellant, in 
other words, takes the position that something more 
than a question of late is involved. 

True, both sides agree that Whaler Island was 
unoccupied, but as was hereinbefore pointed out 
(pp. 10-12, supra) occupation is not controlling on 
the question of appropriation. 

On appellant's second point, that judgment and 
discretion were not involved in the Secretary’s de- 
cision, at 1 least three well-considered Supreme 
Court cases are to the contrary. 

Riverside Oil Co. v. Hitchcock, 190 U. S. 
316; 

Northern Pacific Ry. Co. v. McComas, 250 
U. S. 387; 

Litchfield v. The Register, 9 Wall. 575, all 
supra. 

All the^e cases hold that a selection involves 
judgment and discretion. Now, those words are 
used to express not a pun on their meaning (i. e., 
“that was a discreet act’', or “he is a man of judg- 
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ment”) but in contradistinction to something that 
is ministerial and involves neither judgment nor 
discretion. 

So here, was the Secretary’s action merely for¬ 
mal, or plain, or imperative, or entirely minis¬ 
terial? Was his duty in the premises “fre^ from 
doubt and equivalent to a positive command’j ? Or 

was he forced to analvze the case before him in the 

* 

exercise of judgment and discretion? Obviously 
the latter, and anv vestige of doubt that might re- 
main in this connection is effectively dispelled by 
an inspection of the appendix to appellant’s j brief, 
wherein is set out some of the complex evidence 
which was before the Secretarv when his decision 
was made. 

Appellant’s third point is that, even if judgment 
and discretion were involved, yet that judgment 
and discretion must not be exercised in an j arbi¬ 
trary or capricious manner—and further, thjit the 
Secretarv’s action “is so plainlv arbitrarv aiid ca- 
pricious that argument is scarcely necessary t<j) sup¬ 
port the statement.” (Brief, p. 22.) 

On this phase of the case, appellant is somewhat 
handicapped by the circumstance that, up to the 
present, every tribunal passing on the merits of the 
case has held against him. The Register of the! local 
land office, the Commissioner of the General |Land 
Office, and the Secretary of the Interior—the jatter 
on two successive occasions—have all found! that 


Whaler Island was not unappropriated land 


and 
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the Chief!Justice of the Supreme Court of the Dis¬ 
trict of Columbia has refused to hold that their ac¬ 
tion was either arbitrary or capricious. It follows 
that, since reasonableness after all is determined in 
large measure by a cross-section of majority opin¬ 
ion—and of course 44 arbitrary” and “capricious” 
are simply epithets implying a high degree of un¬ 
reasonableness—appellant is left for support of his 
contention entirely to his own ipse dixit. 

It is submitted that the reasonableness of the Sec¬ 
retary’s decision sufficiently appears above, pp. 9-22, 
where the correctness of his determination is dem¬ 
onstrated at length. In the face of such a show¬ 
ing, in the face of the unanimity of opinion hereto¬ 
fore expressed on the subject, that decision cannot 
fairly be characterized as either arbitrary or 
capricious. 

Indeed, it may be questioned whether the reason¬ 
ableness of the Secretary’s decision on a mixed 

* 

question of law and fact is properly before this 
Court. Whether the Secretary was right or wrong 
is a matter not for consideration, according to 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316, and 
Ness v. Fisher, 223 U. S. 683, both supra, from 
which it would seem to follow that the Courts will 
not inquire whether the Secretary, in the decision 
of a mixed question of law and fact, was entirely 
wrong, partly wrong, reasonably wrong, or unrea¬ 
sonably wrong. 

Only one further point requires mention. Ap¬ 
pellant cites Payne v. Central Pacific By. Co,, 255 
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U. S. 228 (1921), and Santa Fe Pacific R. R\ Co. v. 
Fall, 259 U. S. 197 (1922), for the proposition that 
the Secretary’s decision will be controlled by the 
courts if erroneous in point of law. But careful 
analysis of those decisions will reveal that th^y rest 
upon a much narrower ground. 

In the Payne case, the Secretary had canceled a 
railroad indemnity selection because of a power 
site withdrawal made after the filing of the j selec¬ 
tion list; in the Fall case, the Secretary had re¬ 
jected a selection list on the ground that 

' 

investigation subsequent to the selection had shown 
the selected lands to be of greater value th^jn the 
base lands. In both cases, the Supreme Cour^; held 
that the Secretary had no authority to consider 
facts subsequent to the date of selection. 

Now, in the Payne case, this Court had enjoined 
the Secretary from canceling the selection (sub 
nom. Central Pacific Ry. Co. v. Lane, 46 App. D. C. 
374), but the Supreme Court modified that decree 
so as to require the Secretary to dispose of the se¬ 
lection on its merits without reference to the jiower 
site withdrawal. In the Fall case, the decree dis¬ 
missing the bill was reversed without discussibn as 
to the scope of relief. 

That is to say, the Court in the Payne case did 
not purport to control the Secretary’s action with 
respect to the validity of the selection, in particu¬ 
lar, whether the selected lands were available pnder 
the land laws at the time of selection; the (Jourt 
simply limited the matters which he could consider 
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in making that determination, and in particular 
enjoined him from taking into account the power 
site withdrawal, on the perfectly proper ground 
that a withdrawal subsequent to the filing of the 
selection was an extraneous fact which could not 
affect the selector's rights. 

So, here, this Court has heretofore enjoined the 
Secretary to give full force and effect to the appel¬ 
lant’s selection on the merits and to exclude from 
consideration the Executive orders of January 28, 
1927, and February 12, 1927, and the Act of Con¬ 
gress of March 4, 1927. West v. Lijders, 59 App. 
D. C. 122, 36 F. (2d) 108 (1929). The scope of the 
injunction was commented on by this Court (59 
App. D. C. at 125, 36 F. (2d) at 111) : 

It will be observed, however, that the re¬ 
straining; order issued by the court below is 

not in the nature of a mandatory order to 

%/ 

require the Secretary to forthwith issue a 
patent, but to restrain him from canceling 
plaintiff's selection and from issuing a pat¬ 
ent to Del Norte county until the plaintiff 
has been accorded an opportunity to estab¬ 
lish his rights. It further restrains the De¬ 
partment from giving any force or effect to 
the executive orders or the act of Congress 
in the further consideration of this case. 
This part of the order, we think, is justified, 

under the concessions made bv counsel for 

* 

the Department in the motion to dismiss the 
bill.; The case, therefore, is remanded to 
the Department by the decree of the court 
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below for further consideration of j plain¬ 
tiff’s case, subject to the restrictions therein 
contained. 

And in Wilbur v. Lyders, 61 App. D. C. 202, 
59 F. (2d) 877 (1932), the injunction was con¬ 
tinued until appellant 4 ‘has been accorded a full 
hearing, as provided by the rules of the depart¬ 
ment in contest proceedings.’' (61 App. D. C. at 
204, 59 F. (2d) at 879.) 

In other words, just as in the Payne ant| Fall 
cases, nothing subsequent to the date of selection 
could be considered. 

The Secretary has scrupulously complied with 
the terms of the injunction. He has accorded the 
appellant a full hearing, and he has, as the record 
discloses, made his decision without consideration 
of the Executive orders or of the Act of March 4, 
1927. j 

Now, however, the appellant goes further,! and 
asks this Court to enjoin the defendants from giv¬ 
ing any effect to the Act of July 18,1918 (Bill, par. 
XVIII (3), R. p. 16), which admittedly has a ^nost 
vital bearing on the case, which was a factor long 
prior to the date of selection; asks further that the 
appellees be enjoined “from issuing and delivering 
patent to the said Whaler Island to Del iSforte 
County, or to any person other than the plaijntiff 
herein”, that is, that this Court by injunction ojrder 
patent to issue to the appellant; and asks that! the 
decisions of which he complains be set aside. 1 
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In other words, appellant asks that the Court, 
having forbidden the consideration of factors sub¬ 
sequent to selection, now go further and forbid the 
consideration of factors present prior to selection; 
he asks that the Court, having already confined the 
Secretary within his authority, shall now go fur¬ 
ther and Control the Secretary’s authorized acts. 
No case supports such a prayer for relief; and 
indeed, the authorities unanimously reject it. 

Riverside Oil Co. v. Hitchcock, 190 U. S. 

316; 

Ness v. Fisher, 223 U. S. 683; 

Payne v. Central Pacific By. Co., 255 U. S. 

228, all supra. 

IV 

Or, even if the appellant’s contention should be admitted, 
negatived though it is by statements in appellant’s 
brief, that the essential question determined by the 
Secretary was one of law, still it is the type of decision 
of law which will not be controlled by the courts 

It has been pointed out above at some length (pp. 
24-26, 41-42, supra) why, under applicable decisions 
of this Court and of the Supreme Court of the 
United States, the decision of the Secretary that 
Whaler Island was not “unoccupied and unappro¬ 
priated” public land at the date of appellant's at¬ 
tempted selection was not a decision on a question 
of law; and it was also pointed out how and wherein 
appellant's argument refuted his contention that it 
was. 
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But conceding arguendo that a pure question of 
law was involved, and ignoring such of appellant’s 
statements as indicate the contrary, still it ijs sub- 

i 

mitted that, since the determination of the question 
of law was not a simple ministerial act, since ft was 
not “plainly and palpably'’ wrong, since the de¬ 
cision was reached only after a careful and pains¬ 
taking review of the considerations involved, the 

Secretary’s decision will not be reviewed bp any 

* •/ •/ 

extraordinary legal remedy issuing out ofj this 
Court. | 

Three recent cases in the United States Supreme 
Court amply support this position. 

Wilbur v. United States ex rel. Kqdrie, 
281 U. S. 206 (1930); 

Miguel v. McCarl, 291 U. S. 442 (1934j); 

United States ex rel. Chicago, etc., It. R. 
Co. v. Interstate Commerce Commission. 294 
U. S. 50 (1935). | 

i 

In the Wilbur case, the Court refused to overturn 
the Secretary of the Interior’s construction of a 
statute dealing with the tribal rights of the Chip¬ 
pewa Indians. Mr. Justice Van Devanter, speak¬ 
ing for the Court, said (pp. 218-219) : j 

Mandamus is employed to compel the per¬ 
formance, when refused, of a ministerial 
dutv, this being its chief use. It also isiem- 
ployed to compel action, when refused, in 
matters involving judgment and discretion, 
but not to direct the exercise of judgment or 
discretion in a particular way nor to direct 


i 
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the retraction or reversal of action already 

•> 

taken in the exercise of either. 

The duties of executive officers, such as 
the Secretary of the Interior, usually are 
connected with the administration of stat¬ 
utes which must be read and in a sense con¬ 
strued to ascertain what is required. But it 
does not follow that these administrative 
duties all involve judgment or discretion of 
the character intended by the rule just 
stated. Where the duty in a particular situ¬ 
ation is so plainly prescribed as to be free 
from doubt and equivalent to a positive com¬ 
mand it is regarded as being so far minis¬ 
terial that its performance may be compelled 
by mandamus, unless there be provision or 
implication to the contrary. But where the 
duty is not thus plainly prescribed but de¬ 
pends upon a statute or statutes the construc¬ 
tion or application of which is not free from 
doubt, it is regarded as involving the char¬ 
acter of judgment or discretion which can¬ 
not be controlled bv mandamus. 

In the Chicago B. B. case, where petitioners 
sought to reverse a decision of the Interstate Com- 
merce Commission that it lacked jurisdiction to 
grant relief from harsh and inequitable conditions 
of a terminal agreement, the Court held that where, 
as in that case, the refusal of the Commission to ex¬ 
ercise jurisdiction was not plainly erroneous, such 
a decision was not reviewable bv mandamus. Mr. 
Justice Roberts said (pp. 61, 62, 63) : 
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4. The ultimate question, then, upcjn the 
answer to which the decision of thi^ case 
must turn, is whether, in holding th^t the 
statute granted it no authority to act jn the 
premises, the Commission was so plainly and 
palpably wrong as matter of law th^t the 
writ should issue. It is to be noted that the 
solution of this question does not depend 
upon whether in a proper case this court 
would reach the same conclusion as that of 
the Commission. * * * 

The absence of a remedy bv suit or action 

* * 

to redress alleged error of an administrative 
bodv is not in itself sufficient to invoke the 
power of mandamus. Not only must there 
be no such remedy, but it must appear that 
the administrative tribunal was plainly and 
palpably wrong in refusing to take jurisdic¬ 
tion. Is this shown in the present instance? 
We think not. The Commission in a careful 
and painstaking review of the legislation de¬ 
fining its powers, professed itself unable to 
find a grant of authority to set aside conimit- 
ments in the nature of capital charge^ for 
property owned and used by the car¬ 
riers. * * * 

This statement of the views of the Com¬ 
mission indicates that its conclusion was not 
so clearly erroneous as to call for the exer¬ 
cise of the extraordinary power involved in 
the issuance of mandamus. Where the jnat- 
ter is not beyond peradventure clear we have 
invariably refused the writ, even though the 
question were one of law as to the extefit of 
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the statutory power of an administrative offi¬ 
cer or body. We think this principle ap¬ 
plicable in the present case, and that the 
courts below were right in refusing the writ. 

The two cases just discussed were actions at law 
for writs of mandamus; but the same rule was ap¬ 
plied and cited with approval in Miguel v. McCarl, 
291 U. S. 442, supra, which involved a bill for man¬ 
datory injunction rather than a petition for man¬ 
damus. The Supreme Court pointed out (at p. 
452) that like considerations governed the two 
kinds of extraordinary legal remedies. 

V 

Finally, even if the appellant should have any rights in 
Whaler Island, he has an adequate remedy at the situs 
of the land to have the patent issued to the county of 
Del Norte impressed with a trust in his favor, and hav¬ 
ing such a remedy, he is not entitled to an injunction 
at the seat of Government against executive officers of 
the United States 

Appellant in this case requests the Courts to re¬ 
view and control the decision of an executive officer 
of the United States, in a matter involving judg¬ 
ment and discretion, through the issuance of an 
injunction. The Courts have always been reluctant 
to take such action, and certainly should not grant 
this extraordinary relief if another complete and 
adequate remedy is available to the suitor. Where 
the controversy is one between the United States 
and an individual, and involves claims not contrac¬ 
tual in character, no other remedy is generally 
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available; but this is not the case here, where the 
dispute is essentially one between two individuals. 

In the case at bar, the two parties primarily con¬ 
cerned are the appellant, Lyders, and the Coulity of 
Del Norte. Lyders can always sue the County in 
the California courts. Consequently, the present 
case falls within the scope of the decisions which 
hold that, where there is a dispute between rival 
claimants over public land, which dispute has been 
determined in favor of one of those parties by the 
Land Department, the losing party should jwait 
until patent has actually been issued, and should 
then assert his rights by a suitable proceeding, 
brought at the situs of the land, to impress the 
patent with a trust in his favor. 

Brown v. Hitchcock, 173 U. S. 473 (1^99) ; 

Minnesota v. Lane, 247 U. S. 243 (1^18) ; 

United States ex rel. Hall v. Lane, 48 App* 
D. C. 279 (1919), cert. den. 249 IT. S. 6^3; 

Cohen v. Fall, 52 App. D. C. 140, sup^a. 

In Brown v. Hitchcock, 173 U. S. 473, supra, the 
plaintiff filed a bill for injunction to restrain the 
Secretary of the Interior from canceling and re¬ 
voking certain selections of lands made by| the 
plaintiff’s grantor under the Swamp Land Act of 
September 28,1850. The cancelation resulted from 
a determination bv the Secretarv that the lhnds 

%/ v 

were not swamp and overflowed lands withiij the 
meaning of the act. The plaintiff contended that 
the lands were of the character contemplated by 
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the act. In refusing the injunction, the Supreme 
Court of the United States stated (p. 478) : 

But what we do affirm and reiterate is that 
power is vested in the Department to deter¬ 
mine all questions of equitable right or title, 
upon proper notice to the parties interested, 
and that the courts must, as a general rule, 
be resorted to only when the legal title has 
passed from the Government. When it has 
so passed the litigation will proceed, as it 
generally ought to proceed, in the locality 
where the property is situate, and not here, 
where the administrative functions of the 
Government are carried on. 

In Minnesota v. Lane, 247 U. S. 243, supra, the 
State of Minnesota sued to enjoin the Secretary of 
the Interior and the Commissioner of the General 
Land Office from issuing patents to a private claim¬ 
ant, on the ground that the State was entitled to 
the lands in question. These lands had been im¬ 
properly selected by a railroad, and the selection 
had been canceled, but the Secretary meanwhile, 
after fully hearing the State, had allowed an appli¬ 
cation to purchase made by an assignee of a pur¬ 
chaser from the railroad. The Supreme Court 
granted a motion to dismiss the bill, saying (p. 
249): 

We are of opinion that the State has mis¬ 
taken its remedy, and if it be true that the 
Secretary has made a mistake in overruling 
the contention of the State that the title 
passed to it under the Act of August 3,1892, 
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relief must be sought in the courts aftfer the 
issuance of patent. 

In United States ex red. Hall v. Lane, 48 App. 
D. C. 279, supra, a party defeated in a content be¬ 
fore the Interior Department petitioned for aj writ 
of mandamus to make the Secretary of the Intjerior 
reverse a decision which he had made. This Court 
refused the writ, pointing out that the relator ’s 
remedy was in the courts after issuance of the} pat¬ 
ent, at which time both parties to the contest could 
be heard. The Court said (p. 284): 

! 

There is another reason why the appellant 
lias no standing in court. If Hall's claim is 
sound, he can, as soon as a patent has been 
issued to Kennedy, bring a suit in equity to 
have the title impressed with a trust in his 
favor. In such a suit Kennedy would jbe a 
party and could defend his rights, if hej has 
any, something which he may not do in the 
present case. The only question involved 
would be one of law. Hall would be at no 
disadvantage in presenting his claim by 'rea¬ 
son of the fact that Kennedy held the patent. 
Every right which he here asserts could be 
fully guarded in that suit. In Litchfield v. 
Register (Litchfield v. Richards ), 9 Wall. 
575, 578, 19 L. ed. 681, 682, the court denied 
an application for an injunction to restrain 
the officers of the Land Department from 
taking action with respect to a dispute a$ to 
whether or not a certain piece of land was 
subject to entry, saying: “After the l^nd 
officers shall have disposed of the question, 
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if any legal right of plaintiff has been in¬ 
vaded, he may seek redress in the courts. 
He insists that he now has the legal title. If 
the Land Department finally decides in his 
favor, he is not injured. If they give patents 
to the applicants for preemption, the courts 
can then in an appropriate proceeding deter¬ 
mine who has the better title or right.” 

So herd, if Lyders sues in the California courts, 
the Comity of Del Norte can be heard; here, in the 
present proceeding, it cannot be. 

The case of Cohen v. Fall, 52 App. D. C. 140, 
supra, has already been stated above, p. 35. This 
Court affirmed the decree dismissing the bill against 
the Secretary of the Interior for the additional rea¬ 
son that the complainant had a complete remedy 
by suit in equity at the situs. The Court said 
(p.142): 

* * * On the other hand, if the plain¬ 

tiff ! was a prior applicant, and had the prior 
right, and that right was denied by the issu¬ 
ance of a patent to somebody else, then he 
had an adequate remedy by a suit in equity 
to have the patent, issued to a subsequent 
applicant or to the claimant under a relin¬ 
quished prior entry, impressed with a trust 
in plaintiff’s favor. Having such a remedy 
he is not entitled to the relief here prayed 
for. * * * 

In view of these controlling decisions of the 
LTnited States Supreme Court and of this Court, it 
appears that the appellant has mistaken his rem- 
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edy. He should wait until patent has issued and 
then proceed to assert his rights, if any he hhs, in 
the California courts, either State or Federal.' But 
the present suit, on the authority of the case^ just 
cited, must be dismissed. j 

VI 

. 

The decree of the Supreme Court of the District of 
Columbia dismissing the bill should be affirmed. ! 
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